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ANOTHER REASON TO ORDER A 
BLACK BEAUTY" OUTFIT 


RO. Box 889, Norcross, GA 30091,(404) 449-5091 
To place your next rush order into immediate production— 
acall toll free 1-800-241-8816 


Bea corporate 

sie Here are some of the reasons— 
«Everything (including seal) is inside the 
“all-in-one” corporate outfit. «Improved 
corporate record book and slip case in 
i panos black vinyl with high quality gold 
stamped border. The sturdy, dust-proof 
case reserves place on shelf when 
corporate record book is removed. » Hid- 
den rivets and gold label window on spine 
for attractive appearance and quick iden- 


tification. « Interior pocket neatly holds 
loose documents. 


Improved boost Os 
dard three ring “all- 
in-one” outfits include: * Customized seal 
in zipper pouch. * 20 lithographed share 
certificates in a separately bound section 
with full page stubs. Each is numbered and 
imprinted with corporate name, capitaliza- 
tion, state and officers’ titles. + 50 sheets, rag 
content paper. Or printed Minutes and By- 
laws with tax materials updated to ccnform 
with the Economic Recovery Tax Act of 
1981. Minutes and By-laws include up-to- 
date IRC §1244 Resolution, Subchapter S 
Materials, Medical/Dental reimbursement 
plan, appendix of forms, instructions, work 
sheets and 20 blank sheets. Special editions are 
available for CA, CT, DE, FL, GA, IL, MI, MO, 
NJ, NY, PA, TX and Blank State (Model Business 
Corporation Act). * Our exclusive corporate record 
tickler. * Mylar reinforced tab indexes with five positions. + 
——~ Transfer ledger, 8 pages bound in separate 
section. 


Complete Black Beauty® Ourk« 
No. 70 (Green No. 71) 
50 sheets blank minute paper... $42.50 


No. 80 (Green No. 81) with 
printed minutes. and by-laws. ... $46.00 


Charge to American Express, 
or Visa 


You may also select Green Beauty 
with the same fine features. 


Excelsior-Legal 


Law Products bog Services New York * Georgia * Illinois * Texas 
(TO: No. 70 No. 71..... $42.50 
SOUTHEAST, 
: PO. Box 889 * Please Shi: No. 80 [7] No. 81..... $46.00 State Year 
4 Norcross, GA 30091 
' (Print corporate name exactly ason certificare ‘of incorporation. if longer than 45 characters and spaces, add $6.25 for 2" die seal.) : 
NPV PV CCapitalizati 
Certificates signed by President and Giship via Air-—$7,00extca. 
{Pile lude $1.00 for. (Secretary: treasurer, unless otherwise specified) 
ire set—resol., dir. min., treatise, law, etc., $4.95 extra; 
SHIP VIA AIR: Charge ; 
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CORPORATE KIT COMPANY 


1-800-432-3028 
YOUR FLORIDA SUPPLIER 


All Material & Services Are Same Day — No Excuses. 


TOLL FREE 


PRICES ARE FOR 
COMPLETE KITS 


Corporate Kits 


Profit Non Profit 
31.00 38.00 


Corporate Seal Custom Printed Certificates 


Includes: FIRST ANNUAL SHARE HOLDER MINUTES DELUXE PADDED gold 
silk-screened three ring binder and slip box, printed minutes & bylaws with 
CHECKLIST, INSTRUCTIONS, and WORK SHEETS, POCKET SEAL (pocket seal fits 
in kit) 20 lithographed imprinted & numbered stock certificates on parchtext. 
Footnoted & indexed minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ELEC- 
TION FOR SECTION 248, & INDEMNIFICATION PLAN, written statement to organ- 
ize corporation in lieu of minutes and bylaws printed typewriter print and spacing 
to match your insertions, also these extra bonus items: two memo pads with each 
kit, federal application for tax |.D., Federal Form 2553 for Plan 1244, state 
application for state tax |.D., and preaddressed, printed envelopes for these forms. 
State report to determine unemployment status authorization schedule for Elec- 
tion 248. 


That's Class. . . ‘ 
Personal Library 
Embosser 


© Additional stock 
centers are available 
for a slight additional charge. 


LOVE YOUR BOOKS? Personalize them in a most distinctive 
and classic manner. Whether your library is personal or 
professional, our 15/8" diameter seal will impressively 
emboss a page with “Library of” (your name) and 3 initials. 
That's Class. Proud cooks can choose a “Bon Appetit” or 
“Kitchen Of" (Name and 3 initials) for their recipe cards, 
canning labels, or cook books. Either way, no book lover 
should be without one. That's Class!!! 


ONLY 
Plus Tax & Shipping _// 


Stock Certificates Notary & Corporate Seals 


Rubber Stamps 


Seals Bonds 


Quick File Just call and. . . 


signed by your clients with the Secretary of State. 
You save mailing costs. 
You eliminate processing and postal delays. 


step. 
You receive your charter number the next day. 
No need for changes of registered agent or directors. 


Certificate of Good Standing 


“price includes all fees” 
Corporate Name Reservation 


Good Standing or file for a Corporate Name Reservation. 


Quick Corp.™ 


We file and prepare new Articles of Incorporation. 


FILING SERVICES 


We hand file your Articles of Incorporation as prepared by your office and 


You complete both the filing and ordering of the corporate kit in a single 


We will obtain the same day if order placed by 2 p.m. either a Certificate of 


Have Any Questions? Just Call Our Office... 


$8.00 + tx 


$13.00 + tx 


$15.00 + Costs 
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_ competence and professionalism. 


_ Who may participate? Lawyers, architects, interior de- 
__ Signers and builders are invited to submit entries. Lawyers are 
- encouraged to submit entries and comment on the strengths 
_ and weaknesses of their office design so that the information 
_ submitted will be of direct relevance to lawyers. Especially 
_ invited are entries from sole practitioners and small firm 
_ lawyers. However, firms of all sizes are invited to participate. 

Focus of the 1985 competition: While the general theme is 
_ attractive and efficient law office design, the 1985 competition 
will focus on the small law office and how well it uses its 
available space to achieve efficiency and harmony. Firms of 
all sizes are encouraged to enter the competition since the 
general theme applies to all. 

Entry categories: Entries may be of new construction or 
renovated offices completed during 1984 and 1985. From five 
to seven winners will be chosen, approximately half new 
construction and half renovations. A display of the winners, 
_ with photographs, floor plans and commentary, will be 
_ published in the April 1986 issue of The Florida Bar Journal. 
_ Certificates will also be awarded in recognition of winning 
entries. 

Deadline and fee: Entry deadline is December 15, 1985. 
_ Each entry must be accompanied by a fee of $50. 

Jurors: A panel of recognized experts in the field of 
_ architecture, design and law office management will judge the 
competition. 


The Florida Bar Journal 
Law Office Design Competition 


The Editorial Board will recognize architectural designs that make law offices work better in a special issue 
the Journal in April 1986. The competition seeks to share good law office designs with other lawyers who may be 
_ looking for solutions for planning efficient use of personnel and equipment while projecting an image 


Here’s how to enter... 


Content of entry: Each entry shall include a completed 
questionnaire obtained on request from the editorial offic s 
of The Florida Bar Journal. In addition, the following items 
shall be submitted: 
1. Floor plans of the offices, showing location of varic Ss 
personnel by function, equipment, library, etc. Renovation 
projects may include before and after floor plans. ia 
2. Photographs or elevations of projects that invo' . 
construction or restoration of a complete building, clued 
larly the exteriors. 4 
3. Color slides of interior and exterior features that illu: = 
trate innovative or effective work space and/or restoration. 
4. Statements from law office principals should summariz : 
how the office design has improved productivity in their firm. 
Specific details concerning problems and solutions should be 
included when possible. 
fee to 
Mailing address: 
Law Office Design 
Competition 
The Florida Bar Journal 
Tallahassee, FL 32301 


Special courier address: 
Law Office Design 
Competition 
The Florida Bar Journal 
600 Apalachee Parkway 
Tallahassee, FL 32301 


Inquiries may be directed to Linda Yates (904) 222-5286. 
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President’s Page 


The Bar and the Public 


Much has been said in recent times 
concerning the image of lawyers and the 
legal profession. Briefly stated, the image is 
not what we would like for it to be. While it 
does not help our position in the matter, 
the “image problem” is also of major 
concern to physicians, the media, and 
others in their particular field of endeavor. 

The Board of Governors of The Florida 
Bar engaged Hill and Knowlton to do a 
communications audit or survey, which 
has been accomplished, and that company 
has made its report to the Board. In addi- 
tion to interviewing members of the Board, 
Bar staff and lawyers at random, Hill and 
Knowlton also interviewed representatives 
of the media, opinion leaders in our state, 
and members of the public at large. As 
might have been anticipated, many of the 
media and the public do not fully under- 
stand the role of The Florida Bar, lawyers, 
the judiciary, or some of the major aspects 
of our legal system. The Board has taken 
limited action concerning the report, and 
will be reviewing it further at its approach- 
ing Board meetings. 

One of the conclusions of the report is 
that local bar associations can contribute 
greatly to improving the image of lawyers 
and the legal profession. I personally have 
felt that way for a long time and have 
echoed that sentiment in speeches to local 
bar groups. 

As Bar president, I have established as 
part of my program to visit different areas 
of the state for two- or three-day periods of 
time, and during those visits to meet with 
the local bar associations, confer with the 
editorial staffs of any newspapers agree- 
able to that, schedule interviews on TV if 


practicable, and visit with Florida legis- 
lators in the area. My experience in this 
activity thus far has been very favorable. 

I have found the interviews with edi- 
torial staffs of newspapers to be particu- 
larly meaningful. These have given me an 
opportunity to express some of the views 
and activities of The Florida Bar, and to 
respond to questions and concerns of the 
interviewers. It is interesting to note that 
many of the news representatives believe 
that over 50 percent of the members of the 
Florida Legislature are lawyers, when in 
fact the percentage is more in the neigh- 
borhood of 20 percent. Many people on 
news staffs in responsible positions do not 
know that there are lay members on the 
grievance committees within their circuit. 
Most are quite surprised to find that ap- 
proximately fifty cents of each one dollar 
of Florida Bar dues goes toward disci- 
plinary and Clients’ Security Fund matters. 
Many do not know and thus cannot 
appreciate the work which so many of our 
bar groups and lawyers perform in pro 
bono and public oriented legal programs. 

I have found the legislators with whom I 
have visited to be receptive to such a visit, 
and I feel this helps to establish a better 
rapport between the Bar and those legis- 
lators. Here again, in these visits, I have 
tried to point out the activities of our Bar, 
and to ask for questions or criticisms which 
might be helpful to us. 

The greatest thing which can be done to 
improve the “image” of lawyers is for each 
lawyer to conduct herself or himself as a 
true professional, with high ethical stan- 
dards and practice. If each lawyer con- 
ducted his or her practice in this manner, 


by Patrick G. Emmanuel 
Presid 


our profession would be held in higher 
esteem. It is difficult to overcome the bad 
publicity which results when judges and 
lawyers are arrested on serious charges 
which make the front pages of our news- 
papers. Yet, if each member of The Florida 
Bar consciously undertook to improve his 
or her practice, to communicate better 
with the client, to be more diligent in court 
matters, and generally to conduct the 
practice of law as it should be, we would 
g2 a long way to meeting the criticisms 
which are levelled against us. 

I firmly believe that our local and other 
voluntary bar associations can accomplish 
the greatest good in the field of public 
relations. The local leaders in the com- 
munity and representatives of the news 
media know and will rely upon the officers 
and leaders of local bar groups. I commend 
the local bar groups for their programs and 
encourage them to increase speakers’ 
bureaus, public seminars or forums, con- 
tact with local media and legislators, and in 
numerous other ways do those things 
which will let the public in their part of our 
state know that lawyers are dedicated to 
providing legal services promptly and 
properly, including services for the poor 
and needy. 

At the Board meeting in Pensacola in 
September, the Board voted to ask lawyers 
to redouble their activities in the field of 
pro bono and services to the poor. 

I solicit the cooperation and assistance 
of every Florida lawyer in these undertak- 
ings. By joint voluntary efforts we can do 
much to improve the perception of the 
people of Florida regarding lawyers and 
the legal profession. J 
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Executive Directions 


by John F. Harkness, Jr., Executive Director 


Through the Years—A Concern to 
Better Our Profession 


We've been reviewing old files at Bar 
headquarters recently, converting some 
records to microfilm and throwing out 
those that have outlived their usefulness. 
Among the more interesting files I’ve read 
are those pertaining to the Bar’s consti- 
tution, the Integration Rule. 

With the Florida Supreme Court now 
considering a major revision of the Bar’s 
governing documents—renamed the Rules 
Regulating The Florida Bar—it was inter- 
esting to see how the Integration Rule and 
Bylaws have expanded during the past 35 
years to meet changes in our profession. 
The new rules, reformatted and indexed 
for quick reference by today’s practitioner, 
are a far cry from the skeletal rules first 
adopted by the court. 

Among the memorabilia found in the 
files was one of the ballots used by 
members of the Florida State Bar 
Association in 1947 when they voted on the 
question of Bar integration. The ballot 
asked if all lawyers should be members of 
The Florida Bar, pay $5 annual dues and 
be subject to disciplinary action by the Bar 
and Supreme Court. Of 2,700 lawyers 
polled, 1,131 voted for integration while an 
even 500 voted against it. 

The files also contained an original copy 
of Justice Glenn Terrell’s opinion unifying 
the Bar, written two years after the Bar 
Association poll. I recalled Justice Terrell 
had said then that integration “has 
restored public confidence in the bar, 
enlarged professional consciousness, ener- 
gized the Bar’s responsibility to the public, 
has improved the administration of justice 
and is the only means presented whereby 
every member of the Bar can share in its 
public and professional responsibility.” I 
did not recall, however, the next line of the 
opinion, which said, “We do not believe 
[integration] will relieve the Bar of ethical 
anemics, crackpots or communists. Cer- 
tainly this class should be screened out, but 
the law school is the logical place to do it.” 
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That language would seem strange in a 
1985 opinion. Reading those words from 
the yellowed pages of the 1949 opinion, I 
did not find it strange at all. 

The court again concerned itself with 
lawyers’ unpopular political views in 1956, 
according to the files, when members 
considered a petition seeking automat- 
ically to disbar any Florida lawyer who 
took the Fifth before a committee 
investigating communism. The justices 
decided any such lawyer could be investi- 
gated for possibly violating his oath to 
defend the constitution, but declined the 
petitioners’ request to amend the Integra- 
tion Rule. 


The file contained notes on many other 
milestones in Bar history—fights over 
apportionment of the Board of Governors, 
adoption of the Code of Professional. 
Responsibility, establishment of the 
Young Lawyers Section and creation of 
impertant Bar programs such as the 
Clients’ Security Fund. 


The debate on apportionment and the 
Code of Professional Responsibility con- 
tinue. New debates have begun—mandatory 
continuing legal education, mandatory 
interest on trust accounts program (unan- 
imously voted down so far), some type of 
mandatory pro bono (voted down twice), 
nonlawyer ownership of lawyer referral 
services, nonlawyers on the Board of 
Governors. 


What showed through all the files was 
the concern with Bar members to better 
our profession. This was apparent from 
volunteers serving on the Florida State Bar 
Association’s Committee on Integration, 
to the current Integration Rule and Bylaws 
Committee and Board of Governors. 
Thanks to them, and all Florida lawyers 
who have involved themselves in the 
process, the Bar’s rules have changed and 
improved over the past generation, and 
promise to do so inthe future. BJ 
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The office is a jungle . . . the heat is on . . . that most 
important client is perched nearby waiting for you to 
find it, prepare it, retrieve or file it. 

You could dive in head first and tangle with all that 
red tape, OR you could make one call to Corporation 

At CIS, we are a professional corporation that 
provides you with complete corporate searches. And to 
all members of the Florida Bar we offer INSTACORP, 


our one day service for preparing and filing of new 
articles of incorporation. 

Need Uniform Commercial Code information, fast? 
Relax, CIS can file or retrieve any document and 
information of public record in Florida and nationwide 
in as little as one day by special request. So the next 
time you're out on a limb, call our toll free number 
1-800-342-8086 in Florida or 904/222-9171 out-of-state 
and get to know CIS—-We’re FIRST because we’re FAST! 


CALL CIS 


CORPORATION INFORMATION SERVICES, INC. 


Post Office Box 10329 
Tallahassee, FL 32302 


1-800-342-8086 


502 East Park Avenue 
Tallahassee, FL 32301 
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Breath 
Right Consult Counsel? 


by William R. Hussey 


fter a full day at work, JohnQ. 

Citizen stops for a quick 

martini before heading out to 
a dinner meeting. When he arrives for the 
dinner, he finds an open bar, and John 
downs two gin and tonics over small talk. 
At dinner wine is served, and John has two 
small glasses. 

Walking out after dinner, he spies an old 
friend, and they go to a nearby lounge to 
catch up on each other’s news. Over about 
two hours John has three bottles of im- 
ported beer before deciding to head for 
home. 

Approaching an intersection, he sees the 
light turning yellow, glances both ways at 
the cross street, and speeds up to beat the 


light. A city police officer spots him and 
pulls him over. 

John lurches a little as he gets out of his 
car and leans against it for support. The 
officer shines. his flashlight in John’s face, 
and he squints his red-rimmed eyes. 

The officer asks for his license. While 
John fumbles momentarily before remem- 
bering that he put his wallet in another 
pocket after paying for his last drink, the 
officer sniffs an odor of alcohol on his 
breath. 

Convinced that he has been drinking 
more than he should, the officer asks John 
to take a breath test, and tells him his 
license will be suspended if he refuses. John 
just looks down and says nothing. The 


officer takes that as a refusal, radios for a 
tow truck to remove John’s car, puts John 
in his cruiser, and takes him over to the 
police station to videotape the refusal. 
John is faced with a “no win” situation. 
If he takes the breath test, which he doesn’t 
know much about, he fears he'll fail, 
although he doesn’t really know how much 
alcohol it takes, and over what period of 
time, to have the breath test cause him a 
problem. If he bets on taking the test and 
loses, he convicts himself out of his own 
mouth. If he doesn’t, he’s going to lose his 
license to drive . . . or at least that’s what 
the police officer is telling him. And the 
officer is also telling him he can be charged 
if he blows more than .10 on the breath test, 
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even if he isn’t really drunk. 

Confused and in doubt, and faced with 
these two unattractive choices, does John 
Citizen have anyone he can turn to for 
help? 

There is authority that he can turn to his 
lawyer, with certain limitations, and that, if 
he asks to consult with a lawyer, the failure 
or refusal of the authorities to allow him a 
reasonable opportunity to reach his lawyer 
can result in suppression of the sanctions 
attendant to either choice he makes. 

Although a sixth amendment “right to 
counsel” argument might seem appropriate, 
defendants trying that approach have lost. 
The courts have uniformly determined the 
choice between taking or refusing a blood 
alcohol test to be administrative or civil, 


not criminal, in nature, and have thus held 


there is no absolute right to counsel at that 
stage of the proceedings. On the other 
hand, those defendants who have chosen to 
advance a fifth amendment “denial of due 
process” theory have fared far better. 

In determining what constitutes in such 
circumstances a violation of due process 
under the fifth amendment, the U.S. 
Supreme Court has fashioned a “funda- 


mental fairness” test, requiring generally 
an examination of the policy of the police 
department to determine if it is funda- 
mentally fair. An explanation of this test 
came from Justice Powell in Fusari v. 
Steinberg, 419 U.S. 379, 389, 95 S.Ct. 533, 
42 L.Ed.2d. 521 (1975), when he said: 

Identification of the precise dictates of due 
process requires consideration of both the 
governmental function involved and the private 
interest affected by official action. 

Therefore, the Court needs to weigh the 
burden to the state from the delay inherent 
in permitting a defendant to try to reach his 
attorney, against the accused defendant’s 
fifth amendment due-process right to con- 
sult with that attorney, in trying to deter- 
mine whether the accused should be 
permitted such a consultation before taking 
a breath test or refusing it. 

F.S. 322.261, requiring suspension of a 
driver’s license on refusal to take a chemical 
test for intoxication, provides that any 
person who drives on Florida highways 
consents to take the breath test if there is 
probable cause to believe that he is under 
the influence of alcohol. This is certainly in 
line with the public policy of trying to keep 


You could be 
a winner... 


.. inthe ninth annuai article contest of 
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intoxicated individuals from driving on 
Florida’s highways. However, any indi- 
vidual refusing to take a breath test gets his 
license automatically suspended for three 
months. This penalty is designed to prevent 
someone accused of driving under the 
influence of alcohol from evading the conse- 
quences of what the breath test might 
reveal. 

The burden to the state is the delay in 
testing if the accused is permitted to consult 
with an attorney. The state would argue 
that the delay could affect the outcome of 
the breath test. This fear was expressed in 
State v. Pandoli, 262 A.2d 41 (N.J. 1970), 
at p. 42, where the court said: 

[t]he request for consultation with counsel 
necessarily involved a delay in administration of 
the test. Having in mind the remedial purpose of 
the statute and the rapidity with which the 
passage of time and the physiological process 
tend to eliminate evidence of ingested alcohol in 
the system, it is sensible to construe the statute to 
mean that anything substantially short of an 
unqualified, unequivocal assent to the officer’s 
request that the arrested motorist take the test 
constitutes a refusal to do so. 


However, the court in Pandoli had its 
facts wrong, for alcohol does not dissipate 
rapidly; it dissipates slowly at a rate of only 
.015% per hour. Thus, a 30-minute delay 
should not substantially affect the results, 
since the amount of dissipation would be 
only .0075%, thereby benefiting only some- 
one who was at the marginal level of a 
breath test anyway. And with someone else 
who, for example, had a .15% blood alcohol 
content, a half-hour delay would only 
reduce that to .1425%. 

Few rights are as zealously and carefully 
protected as the right of an individual to 
consult with an attorney of his own 
choosing and at his own expense. This 
right, protected under the fifth amendment 
“due process” clause, applies to civil, 
criminal, and administrative cases, and is 
based on the sound legal principle that an 
attorney trained in the law is best able to 
represent the legal position of one who is 
not so trained. 

Examining fifth amendment “due pro- 
cess” cases finds virtually none that prohibit 
an individual from consulting with his 
attorney, whether civil, criminal, or ad- 
ministrative law is involved. For example, 
even though the U.S. Supreme Court has 
ruled that a grand jury witness was not 
permitted to have his attorney present in 
the grand jury room during grand jury pro- 
ceedings, numerous court decisions still 
have permitted such a witness to “consult” 
with his attorney, outside the grand jury 
room, after each question. It would 


ke 


certainly appear reasonable that if one is 
permitted to consult with an attorney 
during a grand jury proceeding, one should 
not be denied the right of consultation 
prior to either consenting to a breath 
test or accepting the consequences of 
refusal. 

But since an accused is legally required 
to take a breath test, would any valid 
purpose be served by permitting the accused 
to talk to his attorney? The Supreme Court 
of Minnesota answered this question in 
Prideaux v. Minnesota, 247 N.W.2d 385 
(Minn. 1976). The court felt that the right 
to consult with counsel would not be 
wasted. An arrested driver might be con- 
fused, dazed and suspicious of the arresting 
officer, not only from alcohol, but also 
perhaps because of accident or injury or 
other reasons, and consultation with an 
attorney might reassure him that the repre- 
sentations of the officer about his rights 
and obligations were correct, if the con- 
sultation could be promptly accomplished. 
The court felt that recognition of such a 
right would encourage compliance with 
chemical testing procedures in an atmo- 
sphere of fundamental fairness. 

Balancing the burden to the state against 
the constitutional right of an individual to 
consult with counsel, a number of courts 
have ruled on behalf of the individual. 

In Hall v. State, 231 N.W.2d 396 (CCA 
Div.2 Mich. 1975), the court noted that 
when individual interests must be weighed 
against government interests, the govern- 
ment interest is best served by allowing a 
suspect a phone call to his attorney. The 
court did not suggest a constitutional right 
to counsel, but rather simply a reasonable 
due process approach to a certain set of 
circumstances. 

In People v. Gursey, 239 N.E.2d 351 
(N.Y. 1968), Judge Breitel, in speaking for 
a unanimous court, stated at p. 353 that 
fundamental fairness dictated that a 
defendant be given a reasonable time to 
consult with an attorney, saying: 

The privilege of consulting with counsel con- 
cerning the exercise of legal rights should not, 
however, extend so far as to palpably impair or 
nullify the statutory procedure requiring drivers 
to choose between taking the test or losing their 
license . . . under subdivision three of Section 
1192 of the Vehicle and Traffic Law, test results 
are admissible in evidence only if the test had 
been taken within two hours of the time of the 
arrest. Where the defendant wishes only to 
telephone his lawyer or consult with a lawyer 
present in the station house or immediately 
available there, no danger of delay is posed. But, 
to be sure, there can be no recognition of an 
absolute right to refuse to test until a lawyer 
reaches the scene (see matter of Finocchario v. 
Kelly, 11 N.Y. 2d 58, 61, 226 N.Y.2d 403, 405, 


The Breathalyzer is still used by many police departments although some use newer 


methods of measuring alcohol intake. 


181 N.E.2d 427, 429 [VAN HORRIS, J. con- 
curring]). If the lawyer is not physically present 
and cannot be reached by telephone or otherwise, 
the defendant may be required to elect between 
taking the test and submitting to revocation of 
his license, without the aid of counsel. 

To an accused, particularly a first-time 
accused, the consequences of not being 
permitted to talk to an attorney are grave. 
If he takes the test, he may be found guilty 
of driving under the influence and subjected 
to the mandatory penalties associated with 
it. If he does not take the test, he will lose 
his license to drive for at least 90 days. 

The loss of a driver’s license may have 
serious consequences. In Bell v. Burson, 
402 U.S. 535, 91 S.Ct. 5086, 29 L.Ed.2d 90 
(1970), the court said that once licenses are 
issued, their continued possession may 
become essential to the pursuit of an in- 
dividual’s livelihood. Suspension of issued 
licenses thus involves state action that 
adjudicates important interests of the 
licensees. So, licenses should not be taken 
away without the procedural due process 
required by the fourteenth amendment. 

The Prideaux case, at p. 389, discussed 
the serious consequences of a revocation as 
follows: 


Revocation of a driver’s license for six months 
may have an impact on the ordinary driver at 
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least as devastating as the judicial sanctions of a 
fine or imprisonment. A driver’s license is no 
longer a luxury or mere privilege to most 
citizens, but a prerequisite to earning a livelihood. 


To the same effect is the recent case of Sites 
v. State, 481 A.2d 192 (C.A. Md. 1984). 

In Florida, an additional consideration 
involves the relationship between F.S. 
322.261, the implied consent law, and F.S. 
901.24, which requires that a person 
arrested be allowed to consult with an 
attorney entitled to practice in this state, 
alone and in private at the place of custody, 
as often and for such periods of time as is 
reasonable. It is a general rule that statutes 
should be construed in harmony with one 
another if possible. The implied consent 
law does not contain any prohibition 
against consultation with an attorney before 
making the required choice between per- 
mitting and refusing the alcohol tests. 
Therefore, since the one mandates con- 
sultation with counsel upon request, and 
the other does not prohibit it, construing 
those statutes in harmony would allow an 
accused to consult with his attorney prior 
to deciding whether to take a breath test or 
other blood alcohol test. 

Other states with similar laws allowing a 
right to consult with counsel upon arrest 
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have permitted consultation with an 
attorney prior to electing or refusing a 
breath test. These states include Iowa, 
Minnesota, Missouri, and Ohio. 

In a case arising in Palm Beach County, 
a county court judge relied on F.S. 901.24 
as authority for permitting an accused to 
telephone his attorney prior to deciding 
whether to take the breath test. The case 
was reversed by the circuit court, sitting as 
an appellate court, and the defendant then 
filed a petition for writ of certiorari to the 
Fourth District Court of Appeal, which 
entered a per curiam order on May 31, 
1978, holding that the circuit court in its 
appellate capacity departed from the essen- 
tial requirements of law by reversing an 
order of the county court on a factual 
matter without a transcript of the trial 
proceedings, and accordingly granted 
certiorari, quashed the order of the circuit 
court, and remanded the matter with the 
directions to reinstate the order of the 
county court. 

The county court case was State v. 
Oliver, 47 Fla. Supp. 111 (February 16, 
1977). Judge James T. Carlisle noted that 
the defendant was advised, in a police 
station, of his right against self-incrimina- 
tion and his right to counsel under the 
standard Miranda warnings, and also was 
properly advised of the consequences of his 
refusal to take the breath test. The officer 
who was assigned to administer the tests 
began asking the defendant a series of 
questions concerning his destination, what 


he had had to eat, the amount he had had to 
drink, and other questions that normally 
are asked in conjunction with giving a 
breath test. The defendant requested an 
opportunity to telephone his attorney, and 
expressed a reluctance to continue with the 
interview. He was advised that no attorney 
was necessary for the administration of a 
breath test, but he continued to insist upon 
talking to an attorney, and finally the offi- 
cers certified that he had refused the breath 
test. 

Citing F.S. §901.24, as well as Hunter v. 
Dorius, 458 P.2d. 877 (Utah 1969), and 
Rusho v. Johns, 181 N.W.2d. 448 (Neb. 
1970), Judge Carlisle found as a matter of 
fact that the defendant did not refuse to 
take the test within the meaning of 
F.S. §322.261(e)(3). He said that police 
officers may not be required to wait for the 
defendant’s attorney to arrive at the police 
station before the test is administered, but 
the defendant’s right to consult with an 
attorney should be observed if at all possible 
without unreasonably delaying the admin- 
istration of the test. Fundamental concepts 
of due process require that this minimal 
consultation not be frustrated, irrespective 
of whether due process requires the presence 
of counsel. 

The circuit court, in reversing the county 
court, proceeded on the erroneous assump- 
tion that the county court opinion man- 
dated an absolute right to the advice and 
presence of counsel during the breath test, 
in accordance with the sixth amendment 
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right to counsel, which is applicable to all 
criminal proceedings. Noting that the 
breath test is a civil or administrative 
proceeding, the circuit judge feit there was 
no absolute right to counsel as mandated 
by the sixth amendment and interpreted by 
Miranda vy. Arizona, 384 U.S. 436 (1966). 
As noted, the Fourth District Court of 
Appeal, on other grounds, reversed the 
circuit court, and reinstated the county 
court decision. 

In summary, there is no absolute right to 
counsel before choosing to take or refuse 
the breath test, or during the administration 
of the test. However, there does appear to 
be a due process “fundamental fairness” 
requirement that, if a person accused of 
driving under the influence promptly 
requests an opportunity to consult with 
counsel upon arrest, he should be allowed 
to do so, and the officer should assist him. 
However, any such consultation must be 
obtained by phone or in the station house 
within a reasonably brief period (30 minutes 
or so) to preclude the accused from 
frustrating the state’s interests in getting a 
blood alcohol test performed on the 
defendant before the effects of the alcohol 
are dissipated. 

If the arresting authorities prohibit an 
accused from attempting such a consulta- 
tion upon request, the results of the breath 
test may not be used in evidence against 
him. And if the accused, after requesting 
and being denied access to counsel, refuses 
the test or by his silence is assumed to have 
refused, evidence of that refusal should not 
be used against him in court, nor should the 
other sanction of refusal, loss of driving 
privileges for 90 days, be imposed. BJ 


William R. Hussey practices law in 
Fort Lauderdale. He has practices in 
Detroit, Michigan, and was admitted 
to The Florida Bar in 1970. He re- 
ceived his law degree from Detroit 
College of Law. 
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nthe May 1984 Florida Bar Journal, 

the author, along with John Adams,! 

recommended legislation and rules 
be enacted to permit appeals of county 
court decisions directly to the district court 
of appeal. The legislature responded by 
passing three separate statutes.2 The 
statutes modified the authors’ proposal by 
giving the district court discretion to accept 
or reject issues certified by the county court 
judge to be of great public importance.> 
One of the statutes also required that the 
issue have statewide application. On 
February 14, 1985, the Florida Supreme 


The Newest Appeal: 


Direct Appeal from 


the County Court the 
District Court Appeal 


by Judge James C. Hauser 


Court adopted a final appellate rule 
implementing this legislation.‘ 


Purpose 

The direct appeal from county court to 
the district court of appeal certified to be of 
great public importance will solve many 
problems. 

First, by permitting the issue to be 
decided by a district court, it will create 
uniformity. In most circuits, the appellate 
decisions of circuit court judges are not 
published.® As a result, neither the bench 
nor bar is aware that an appellate decision 


has been made. Further two circuit court 
judges could disagree on the same issue, the 
result being an unresolved conflict in that 
particular circuit. 

Second, district courts of appeal are 
better equipped to handle appeals since 
they have both law clerks and computer 
research tools. The district courts of appeal 
are geared toward appeals whereas circuit 
courts are not; they are geared for trials. 

Third, there are many areas of law at the 
county court level where there are no 
appellate cases to guide county court judges. 
There is almost no appellate case law in 
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residential landlord-tenant, mobile home 
evictions, or driving under the influence of 
alcohol cases,’ all of which are uniquely 
within the jurisdiction of the county courts. 


Comparison of the Statutes 
and New Appellate Rules 

In order for the Florida Supreme Court 
to adopt a new appellate rule permitting 
direct appeal of selected issues from the 
county court to the district court of appeal, 
it was necessary for the legislature to 
enlarge the jurisdiction of the district court 
of appeal. This was accomplished by 
passage of F. S. §34.017 and §34.065 and 
amending F. S. §26.012. Unfortunately, 
the statutes are not consistent. 

Both F. S. §26.012 and §35.065 (Supp. 
1984) permit appeal to the district court of 
appeal, if an issue is certified to be of great 
public importance by the county court 
judge. However, F. S. §34.017 requires that 
the issue have statewide application. If it 
does, then the issue may be certified if it 
either is of great public importance or 
affects the uniform administration of 
justice.* The Florida Supreme Court chose 
to narrow the district court of appeal’s 


jurisdiction to matters of great public 
importance, similar to F. S. §26.012 and 
§35.065.° 

Second, F. S. §26.012(1) permitted direct 
appeal not only of final judgments, but of 
all interlocutory matters as well. F. S. 
§35.065 limited interlocutory appeals to 
only criminal matters.'!° Adding to the 
confusion, F. S. §34.017 does not authorize 
any interlocutory appeals.!! 

Since the authority to provide for appeals 
from nonfinal orders appears to rest with 
the Supreme Court rather than the legis- 
lature,'2 the court resolved the conflict by 
authorizing certification of only those non- 
final orders in criminal cases which would 
otherwise be appealable to the circuit 
court.'3 This has the effect of authorizing 
the state, but not the defense, to appeal 
certain nonfinal criminal orders.'4 The 
rationale for this distinction is that if the 
state loses a preliminary motion, such as 
the suppression of a search and seizure, it 
would effectively be denied any access to 
the district court of appeal unless it could 
appeal the interlocutory order. If the 
defendant was convicted even though the 
evidence had been suppressed, the issue 
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would not be appealed by the defendant 
since he had prevailed on the motion prior 
to trial. If at trial the state lost, it would be 
precluded from appealing because of double 
jeopardy.'* On the other hand, if the 
defendant lost the motion and lost at trial, 
the defendant could still appeal the trial 
court’s refusal to suppress the evidence. 

Finally, the direct appeal rule does not 
apply to issues reviewed by either common 
law or statutory certiorari.'5 Anexample of 
an issue not reviewable by certiorari would 
be a defendant who lost his driver’s license 
for three months because he refused to take 
a breathalyzer test.'¢ 


Manner in Which Issue is Certified 
to be of Great Public importance 

Any party may suggest to the county 
court judge that the issue to be resolved is 
of great public importance and that it 
should be certified to the district court of 
appeal.'’ The Florida Bar Appellate Rules 
Committee suggested that the parties file 
suggestions of certification prior to the 
entry of the order which is to be appealed. '® 
This action will alert the county judge that 
his final judgment or order must conform 
with the requirements of certification.!9 

A suggestion for certification may be 
filed after the final judgment has been 
decided.2° The mere filing of a suggestion 
of an issue of great public importance does 
not stay the time period for appeal.?! 
Therefore, the author recommends that if a 
party does file such a suggestion, that it be 
accompanied by a motion for new trial or 
rehearing or any other motion which will 
stay the time for any appeal.22 

If neither party certifies the issue to be of 
great public importance, the county court 
judge has the authority to certify the issue 
on his own.23 Of course, it will not be 
transferred to the district court unless the 
parties appeal the decision. 


Style for Certifying issue 
of Great Public Importance 

Both the legislature24 and the Florida 
Supreme Court?5 require that the county 
court judge make: findings of fact; con- 
clusions of law; and a concise statement of 
the issue certified. 

The reason for such a requirement is 
obvious. Only by clarifying the issue will 
the district court know whether the issue is 
of such great public importance that it 
should accept or reject certification. 

To avoid any possible confusion, the 
author recommends that the county court 
judge state at the end of his order 


“I hereby certify that the following issue 


te 


to be of great public importance. Issue 
DONE AND ORDERED this __ day of 
/s” 
The decision to certify the issue rests 
solely in the discretion of the trial judge.2° 
His decision not to certify the issue is not 
appealable.2’ Of course, if the losing party 
disagrees with the county court decision, 
‘the party may always appeal the decision to 
the circuit court. 


Jurisdiction After Certification of Great 
Public importance 


Jurisdiction of the district court of appeal is 
not invoked until: 

(1) the county court judge has certified an 
issue to be of great public importance” 

(2) the appellant has filed with the clerk of 
the county court? 

a) two notices of appeal3° 

b) a copy of the final judgment?! 

c) the appropriate filing fee3? 

The feason that the county court order 
or judgment? is sent to the district court of 
appeal is to permit the district court to 
review the order or judgment to determine 
whether the issue is of sufficient public 
importance. In this way the district court 
may make its decision to accept or reject 
jurisdiction without having to review the 
briefs. 

The notices of appeal must be sub- 
stantially in the same form as notices of 
appeals for final judgments, Fla. R. App. 
Proc. 9.900 (a)(1) or interlocutory orders 
Fla. R. App. Proc. 9.900(c).34 The notice of 
appeal should also alert the district court 
that it is an appeal of an issue certified to be 
of great public importance by the county 
court.35 Once all of the above has been 
accomplished, jurisdiction rests solely with 
the district court of appeal and not with 
either the circuit or county court.%¢ 


Decision by District Court of Appeal 
to Accept or Reject Jurisdiction 

If the district court of appeal decides to 
accept the issue being certified, it will 
decide not only the certified issue, but also 
any other issues appealed.3’? The direct 
appeal will be treated by the district court 
like any other appeal.38 

If the district court of appeal declines to 
accept jurisdiction, then the district clerk 
will transfer the appeal to the appropriate 
circuit court.? There will be no additional 
filing fee, since the filing fee will be trans- 
ferred as well.4° Once the circuit court 
receives the direct appeal, it will be treated 


like any other appeal to the circuit court.‘! 

As far as the record,‘ briefs,43 cross 
appeals,‘4 and any other applicable rules 
are concerned,*> both the attorneys and 
clerks will treat a direct appeal as they 
would any other appeal. 


Summary 

The author hopes this article has clarified 
how a direct appeal from county court to 
the district court of appeal will work and 
that both the bar and bench will use the 
new appeal to help clarify issues that are 
unresolved and uniquely within the juris- 
diction of the county court. Once these 
issues are resolved, the goal of uniformity 
of justice will be that much closer. BJ 


' John Adams was elected an Orange County 
judge in 1984. 

2FLA. STAT. 26.012; 34.017; 35.065. 

3FLA. STAT. 26.012 and 35.065. 

4FLa. STAT. 34.017. 

SFLA. R. APP. PROC. 9.030(b)4(A)&(b); 9. 160. 

S All of the Dade County 1 Ith Circuit Court 
opinions are now published by Fla. Supp. 2d. 

7In the past few years, there has been an 
increase in DUI manslaughter cases which have 
reached the DCA level which help answer some, 
but not all, the issues raised in a DUI trial. 

8FLa. STAT. 34.017(1)(a) and (b). 

9FLA. R. App. PROC. 9.030(b) (4) (A); 9. 160(b) 
(d) (e) (1). 

10 As originally drafted FLa. STAT. 35.065 was 
numbered FLA. STAT. 924.08 which applies only 
to criminal appeals. Fla. Sess. Law 84-303. The 
numbering of the statute was changed by the 
official revisor prior to being published in the 
1984 Fla. Supp. 

"ELA. Stat. 34.017(1). 

2State v. Smith, 260 So.2d 489 (Fla. 1972). 

3FLA. R. App. Proc. 9.030(b) (4) (B). 

I4FLa. R. App. Proc. 9.140(c). 

14aU.S. Const. Amend. V.; FLA. Const.. art 
1, §9. 

15 Jd. 

'©FLA. STAT. 322.31 and 322.27 (7). 

'7FLa. R. App. Proc. 9.160(e) (1). 

'8Fourth paragraph 1984 committee notes to 
FLa. R. App. Proc. 9.160. 

19 A discussion of how the county court judge 
must style the order or final judgment will be 
discussed later in this article. 

20Fourth paragraph 1984 committee notes to 
FLA. R. App. Proc. 9.160. 

21FLA. R. App. Proc. 9.160(d), see also fourth 
paragraph to committee notes of FLA. R. App. 
Proc. 9.160. 

22SeeFLA. R. App. Proc. 9.020(g) and 
9.160(d). 

23FLA. R. App. Proc. 9.160(e)(1). 

24FLA. STAT. 34.017(2)(a)(b). 

25FLA. R. App. Proc. 9.160(e)(1). 

26FLA. STAT. 34.017(3); FLA. R. App. PROc. 
9.160(e)(1). 

27 Jd. 

28FLa. R. App. Proc. 9.160(b). 

29 Id. 

30 Jd. 

317d. 

2d. 


THE FLORIDA BAR JOURNAL/NOVEMBER 1985 15 


_ 8Certifying an issue to be of great public 


34FLA. R. App. Proc. 9.160(c). 

33 Jd. 

36FLA. R. App. Proc. 9.160(e)(2); 9.160(b). 

37F LA. R. App. Proc. 9.160(f)(1). 

38Fia. R. App. Proc. 9.160(g)(h)(i)(j). 

39F LA, R. App. Proc. 9.160(f)(2); 1984 com- 
mittee notes to FLa. R. App. Proc. 9.160 
paragraph 3. 

R. App. Proc. 9.160(f)(2). 

411984 committee notes to FLA. R. APP. 
Proc. 9.160 paragraph 3. 

R. App. Proc. 9.160(g). 

43FLa. R. App. Proc. 9.160(h). 

4“4FLa. R. App. Proc. 9.160(i). 

4SFLA. R. App. PRoc. 9.160(j). 


Judge James C. Hauser, Orlando, 
was appointed to the Orange County 
Court in 1980. He graduated in 1970 
from Wharton School of Finance, 
University of Pennsylvania and from 
Boston University Law School in 1973. 


December. 
Special Issue on Pro Bono 


January 

© U.S. Supreme Court Rejects 
Sale of Business Doctrine 

© Restricting Legislative Amend- 
ments to the Constitution 

©@ Use Standard for Ad Valorem 
Agricultural Classification of 
Property and F.S. §193.461(4) 


$94 

Coming 

in 

| Future 


Imagine: 
about launcha 
history-making condo conversion. 


just one little snag. 


8 a.m., Pacific Standard Time, July 3rd. 

That's when certain documents had to be recorded at 
the county recorder's office. Or the developer would have day, call Commonwealth. Our service really can make 
missed the settlement deadline for phase one of his a difference. 


550-unit condo conversion. One of the biggest ever on the For information regarding Commonwealth 
West Coast. 


Whether your project is a condo conversion that 
makes history, or a single-family home that makes your 


agency representation, contact: 
The problem? He wasn't able to deliver the last of the 


documents to us until midnight. the night before. It was 84 COMMONWEALTH LAND 
our job to put them in recording order —all 2,350 pages Cc TITLE INSURANCE COMPANY 
of them—and get them to the recorder's office on time. 


A Reliance Group Holdings Company 
The solution? We put in an extra day's work that 126 E. Lucerne Circle * Orlando, FL 32801 
night, and were at the recorders office at 8 a.m. sharp. (305) 425-6121 « (FLA WATS) (800) 432-8518 


16 THE FLORIDA BAR JOURNAL/NOVEMBER 1985 


. 

Re 

hy 
: 


limony, be it lump sum or 
permanent periodic, has had 
quite a roller coaster ride 
through Florida matrimonial country in 
recent years. The ride began with the 
enactment of the “no-fault” statute in 1971 
amid reports of private detectives jumping 
out of windows instead of their customary 
closets. 

Following upon the enactment of “no- 
fault” divorce, a downhill slide in the 
financial fortunes of unwillingly divorcing 
wives began. Stripped of their main de- 
fensive weapon, the threat of not giving 
husbands their freedom and burdened by 
the changing social mores brought on by 
women’s liberation, the long-time wife had 


All Quiet the 
Domestic Front 


by Judge Gavin K. Letts 


poor bargaining power to obtain an ad- 
vantageous out-of-court property settle- 
ment agreement. Moreover, the courts were 
unable to make a property settlement 
agreement for her even if they wanted todo 
so. Owen v. Owen, 284 So.2d 384 (Fla. 
1973). As a result, an attitude developed 
suggesting that the wife pick up her financial 
sick bed and walk with little permanent 
periodic comfort. See Walter v. Walter, 
442 So.2d 257 (Fla. 5th DCA 1983). As to 
lump sum, that was pie-in-the-sky stuff, 
obtainable only in the most exceptional of 
circumstances. Yandell v. Yandell, 39 So.2d 
554 (Fla. 1949). 

The renaissance in wifely fortunes 
probably dawned in the Fourth District 
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with McAllister v. McAllister, 345 So.2d 
352 (Fla. 4th DCA 1977). That decision 
was one of the first to slow the downhill 
slide and revive wifely fortunes by reiter- 
ating that a successful business or pro- 
fessional man could not throw the mother 
of his children, and long-time darner of his 
socks, out in the street without providing 
reasonable support. 

Delighted with McAllister, the Family 
Law Section of The Florida Bar successfully 
engrafted McAllister’s alimony criteria into 
F.S. §61.08 (Supp. 1978), and the perma- 
nent periodic slide was over—or so it was 
thought. 

If with McAllister came the dawning, 
high noon beheld the most important 


| 

: 


trilogy of cases ever decided in the field of 
Florida family law: Canakaris v. Canakaris, 
382 So.2d 1197 (Fla. 1980), Duncan v. 
Duncan, 379 So.2d 949 (Fla. 1980), and 
Ingram v. Ingram, 379 So.2d 955 (Fla. 
1980), all originally issued on the same 
day. Eloquently expressed and well-rea- 
soned, these three opinions dispensed with 
many shibboleths and finally accepted both 
Judge Rawls’ philosophy expressed in 
Brown v. Brown, 300 So.2d 719 (Fla. Ist 
DCA 1974), and the language of F-.S. 
§61.08 (1983), as it has existed since 1972, 
to wit: 

In determining a proper award of alimony. ... 
The court may consider any other factor neces- 
sary to do equity and justice between the parties. 

Canakaris, the most important of the 
three, commanded the divorce courts to 
avoid the establishment of inflexible rules 
in dissolution cases and at last gave blessing 
to awards of lump sum alimony, a solution 
all along expressly permitted under the no- 
fault statute. In so doing, the court retreated 
from the tenets which favored periodic 
over lump sum awards, set forth in the 
prior decisions of Yandell, Cummings v. 
Cummings, 330 So.2d 134 (Fla. 1976), and 


Meridith v. Meridith, 366 So.2d 425 (Fla. 
1978), though there was virtually no ac- 
knowledgment of the withdrawal. Under 
Canakaris, lump sum alimony became 
permissible in the discretion of the trial 
judge any time the evidence reflected a 
justification for it and the payor spouse was 
financially able to respond without en- 
dangering his or her economic status. In 
effect, the trial courts were authorized to 
make property settlement agreements. 

Canakaris also spoke at length about the 
judicial discretion of the trial judge, high- 
lighting that appellate courts should only 
find an abuse of it “where no reasonable 
person would take the view adopted by the 
trial court.” It further set forth in detail the 
guidelines and requirements for permanent 
periodic alimony as distinct from its re- 
habilitative counterpart. Finally, Canakaris 
held that if a trial court mistakenly labeled 
an award a special equity when it should 
have been referred to as lump sum, the 
erroneous label was to be ignored and the 
award upheld. 

Following the lead of Canakaris, the 
court in Duncan expanded on and redefined 
“special equity” saying that, in its true 
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sense, it was a vested interest which a 
spouse acquired by reason of a contribution 
of funds, property or services over and 
above the performance of normal marital 
duties. As Duncan indicated, a special 
equity would noz arise if the property was 
acquired from funds generated by a working 
spouse while the other spouse was per- 
forming normal household and child-rear- 
ing responsibilities. Adopting this premise, 
the Ingram decision, issued as the last of 
the trilogy, denied a special equity to a 
husband even though he had made the 
major contribution to the mortgage pay- 
ments and had paid for repairs and im- 
provements to the homeplace. 

The holdings of these three cases, here- 
inafter referred to collectively as Canakaris, 
appeared to be abundantly clear and cer- 
tainly a welcomed victory for substance 
over form. Moreover, since the declarations 
came from the highest court, it was to be 
expected that the lower courts would follow 
a “whither thou goest, I will go” approach. 
However, research indicated that the results 
in many courts continued to reflect the 
attitude and philosophy of the individual 
judge or panel regardless of Canakaris.'! 
Thus, the matrimonial paradise into which 
all thought they had arrived continued to 
prove elusive. 

As to the status of the trial judge’s 
discretion post-Canakaris, there were many 
who feared initially that its language 
bestowed discretion so generously upon 
the trier of the fact as to place it beyond the 
power of the appellate courts to reverse. 
Indeed as one wag put it, Canakaris ap- 
peared to have turned all the trial judges 
into 800 pound gorillas. However, in 
actuality little changed and the appellate 
courts continued unabashed, in all five 
districts, to declare abuses of discretion on 
the part of trial courts. To this writer, that 
is as it should have been and most probably 
as Canakaris intended. True, Canakaris 
decreed that judicial discretion was only 
abused if the trial court’s actions were 
arbitrary, fanciful or unreasonable. Even 
sO, it cited traditional classic phrases of 
limitation including the direction that, 
“{j Judges dealing with cases essentially alike 
should reach the same result.” /d., at 1203. 

And so the Orwellian eighties came to 
pass, bringing with them the not unreason- 
able assumption that the Supreme Court 
had adopted the doctrine of equitable 
distribution de facto if not de jure. See the 
Fourth District version of Tronconi v. 
Tronconi, 425 So.2d 547 (Fla. 4th DCA 
1982). Yet practitioners kept returning 
home ill at ease from oral arguments before © 
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the Supreme Court in Tallahassee and, as it 
turned out, justifiably so. Further, the 
Second District in Powers v. Powers, 409 
So.2d 177 (Fla. 2d DCA 1982), rejected the 
doctrine and perhaps even its premise. In 
actuality, nobody cared what equitable 
distribution was to be called. The only 
burning questions then, and now, were and 
are: 


1. Can the trial judge fashion a property 


settlement agreement and make an equi- 
table distribution of assets? 


2. Is a long-term wife, mother and 
housekeeper entitled to reasonable per- 
manent periodic alimony based on her 
needs and her husband’s ability to respond? 


The answer to both of these questions 
was generally thought to be “yes” until the 
autumn of 1983 at which time the Supreme 
Court issued two succinct and extraordin- 
ary per curiam opinions from which some 
unkind observers concluded that the cpurt 
had forgotten, or had never read, much of 
what it had pronounced in the Canakaris 
trilogy. 

The first of these two bombshells was 
Conner v. Conner, 439 So.2d 887 (Fla. 
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1983), which held that the issue of whether 
a party had been “short-changed” in a 
property distribution was an issue of fact 
for the trial judge, not reviewable by the 
appellate courts. This holding not only 
appeared at odds with Canakaris which 
exhorted judges to “ensure” that neither 
spouse be “short-changed,” but more im- 
portantly it appeared to leave the answer as 
to what was an equitable distribution solely 
to the discretion of the trial judge without 
the safeguard of appellate scrutiny. The 
second bomb exploded seven weeks later 
with the issuance of Kuvin v. Kuvin, 442 
So.2d 203 (Fla. 1983). Kuvin was even 
more surprising, for it appeared to leave 
the question of whether permanent or 
rehabilitative alimony should be awarded, 
also to the sole discretion of the trial judge. 

From these two opinions, it was not 
unreasonable to conclude that whatever 
distribution the trial judge made, even 
though patently inequitable, it was ir- 
reversible. Further, the longtime mother 
and housewife was not necessarily entitled, 
as had been supposed, to permanent peri- 
odic alimony and a mere rehabilitative 
award was likewise sacrosanct. 
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almost hear the splash for it appears that the 
Canakaris-Conner-Kuvin trilogy has collective- 
ly put the District Courts .on notice that the 
judgments of trial judges are all but irreversible 
in domestic cases. 

Id., at 713. 

It is not much of an exaggeration to say 
that the matrimonial bar grasped at the 
district court version of Marcoux as 
drowning seafarers would at lifebelts. 
Knowing the Supreme Court had unfail- 
ingly addressed certified questions, the 
American Academy of Matrimonial 
Lawyers, the Family Law Section of The 
Florida Bar and the Florida Academy of 
Trial Lawyers all banded together as amicus 
curiae to support the highly competent 
counsel for the participants. Thus, the 
battle of Marcoux was joined. Shortly 
before all this, the Fourth District’s 
Tronconi v. Tronconi, 425 So.2d 547 (Fla. 
4th DCA 1982), which had officially 
adopted the doctrine of equitable distri- 
bution, ripened in Tallahassee, certiorari 
having been granted for this latter decision 
because of conflict with the Second 
District’s opinion in Powers v. Powers, 
409 So.2d 177 (Fla. 2d DCA 1982). This 
case likewise attracted a glittering array of 


‘legal talent and the combined matrimonial 


army that assembled for the crusade to 
defeat Conner and Kuvin and establish 
Tronconi brought to mind King Henry 
VIII's “Field of the Cloth of Gold” held in 
France in 1520. 

Many months went by in silence after 
oral argument in Tallahassee on Marcoux 
and Tronconi and, in part because of the 
questioning from the bench, everyone held 
their collective equitable distribution 
breaths. This uneasy waiting period was 
broken at last inearly 1985 when the court 
brought a new peace to the domestic front 
by issuing a second trilogy. Tronconi v. 
Tronconi, 466 So.2d 203 (Fla. 1985) Walter 
v. Walter, 464 So.2d 538 (Fla. 1985) and 
Marcoux v. Marcoux, 464 So.2d 542 (Fla. 
1985). If these three new cases were to be 
summarized in one sentence, it would be 
that they revived and restored what looked 
like a might sick Canakaris. If their collec- 
tive effect were to be assessed, it would be 
that Connor and Kuvin had fortunately 
turned out to be but nightmares from 
which the matrimonial bar had at last 
awakened. 

Tronconi came first and is probably the 
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most far reaching of the three. Of critical 
importance, it upheld and reiterated, 
quoting Canakaris, the right to “award 
lump sum alimony to ensure an equitable 
distribution of property acquired during 
the marriage provided the evidence reflects 
(1) a justification of such lump sum pay- 
ment, (2) financial ability of the :other 
spouse to make such payment without 
substantially endangering his or her eco- 
nomic status.” Jd., at 75. However, the 
court rejected equitable distribution as a 
doctrine. Thus, while it approved the dis- 


‘trict court’s Tronconi analysis that an 


additional criterion had occurred in lump 
sum awards (“Justification” in addition to 
“need”), it opined that the district court 
had been “confused” in supposing this 
approval of equitable distribution to be a 
totally new vehicle. As the Supreme Court 
expressed it: 

[T]he vehicle remains the same, lump-sum 
alimony. The goal is an equitable distribution, 
and we have merely expended the capability of 
the vehicle to achieve that goal. Whether the 
expended vehicle looks like a new car or merely a 
refurbished but reliable older model is an exercise 
in semantics which we decline to undertake. 
Id., at 76. 

As this writer interprets the new 
Tronconi, the Supreme Court, because it 
affirmed the district court, has once more 
adopted the doctrine of equitable distri- 
bution de facto, but in doing so has empha- 
sized “that we adhere to the preexisting 
vehicle, lump-sum alimony.” /d., at 76. 
Sadly, however, there is a discordant note 
struck in Tronconi and as ever nothing in 
the matrimonial .garden turns out to be 
unqualifiedly lovely. Directly after the pas- 
sage from the opinion quoted above follows 
another: 

The justification is limited to those situations 
where it is possible to equitably distribute the 
jointly held property through cross awards of the 
property. 

Id. at 76. 

What does this mean? Literally, it states 
that equitable distribution (i.e., lump sum 
awards) can only take place from swaps of 
jointly help property. Carrying that to its 
logical conclusion, if the marital assets are 
all held solely in the name of the husband 
there can be no award of lumpsum alimony 
to the wife. It is highly unlikely that such a 
result was even contemplated from this last 
quoted passage and it is submitted that the 
language employed was probably only ap- 
plicable to the Tronconi facts. 

Walter and Marcoux completed the 
trilogy and they were released simulta- 
neously three weeks later. Walter, in par- 
ticular, was welcomed because it rebuffed a 


Tj 


mutation which had arisen earlier in the 
Fifth District. The Fifth District’s version 
of Walter, which drew a characteristically 
“sharp” dissent from the third member of 
the panel, had held that permanent periodic 
alimony should never be awarded except as 
a “last resort.” Writing for a unanimous 
court, Justice Overton reversed, noting 
that: 

By requiring trial courts to utilize permanent 
alimony only upon a showing of lack of capacity 
for self-support and only as a last resort, the 
district court largely eliminated the Canakaris 
criteria of “the duration of the marriage, the 
standard of living enjoyed during its course, and 
the value of the parties’ estates” from the trial 
judge’s consideration. /d. It also appears to have 
restricted the trial court’s ability to use per- 
manent alimony to “balance such inequities as 
might result from the allocation of income- 
generating properties acquired during the mar- 
riage,” Id., at 1202. By its holding, the district 
court attempted to establish, as a new rule of 
law, the presumption that rehabilitative alimony 
generally must be awarded for an appropriate 
period before permanent periodic alimony may 
be made part of a final judgment. We reject this 
limitation on the discretionary authority of trial 
courts to utilize permanent alimony in dissolu- 
tion proceedings. 


Td., at 118. 

Significantly, Walter also appeared to 
reverse Kuvin (though its name was never 
mentioned). Kuvin, as has been already 
said, had raised the specter that trial judges 
had irreversible discretion to award reha- 
bilitative rather than permanent periodic 
alimony. 

Completing the series, the Supreme 
Court version of Marcoux basically receded 
from any “mistaken” view, arising from 
Connor, that an appellate court could not 
review the facts to determine whether a 
spouse had been short-changed by a trial 
judge’s distribution of marital assets. It 
also reaffirmed the court’s allegiance to the 
Canakaris formula, surprisingly, but per- 
haps unimportantly, without reference to 
its own Tronconi decision issued only 21 
days before. 

This presentation would hardly be com- 
plete without a comment on where the law 
presently stands on the question of “fault” 
when it comes to alimony awards. Now 
that Florida has enacted a no-fault divorce 
statute, the uninitiated might suppose 
“fault” has been eliminated. However, not 
only does the statute specifically refer to 
adulterous conduct?, but we also have only 
to read Williamson v. Williamson, 367 
So.2d 1016 (Fla. 1979), to see that fault is 
alive and well. Moreover, all practitioners 
know full well that “fault” hangs heavily 
over every contested dissolution. A reading 
of Williamson, a case admittedly somewhat 


equivocal, supports the theory that adultery 
can be considered to reduce or obviate 
alimony to a wayward spouse claiming it. It 
is also obvious that adultery can be con- 
sidered adversely to the unfaithful spouse 
not seeking alimony if the meretricious 
relationship is introduced to cancel out 
similar conduct by the spouse who is 
seeking the alimony. In other words, even if 
the claiming spouse commits adultery. that 
should not be held against him, or her, if 
the nonclaiming spouse has likewise sinned. 
Nevertheless, a reading of Williamson does 
not support the theory that adultery by the 
nonclaiming spouse can be used to punish 
him or her and reward the faithful claiming 
spouse. As Williamson opines, the primary 
standards to be considered remain need? 
and ability to pay. It is true that Williamson 
records yet another occasion on which 
adultery by the nonclaiming spouse might 
serve “partially” as a basis for lopsided 
distribution in favor of the faithful claiming 
spouse: “where there is not enough property 
or income to permit either party to live 
alone comfortably.” /d., at 1019. Though 
the one without fault may be entitled to 
greater consideration, Williamson does not 


appear to go so far as to say that such fault 
would in effect cause the spouse without 
fault to receive a distribution of virtually all 
the assets. To do that smacks only of 
punishment, which Williamson appears to 
conclude to be improper.‘ Fleetingly, the 
Third District held that adultery by a wife 
claiming alimony could “never constitute a 
sufficient justification for denying periodic 
alimony.” Jennings v. Jennings, No. 84-529 
(Fla. 3d DCA Oct. 23, 1984) [9 F.L.W. 
2252]. However, after rehearing, the court 
reissued this opinion on March 29, 1985 
(464 So.2d 1359) and recited additional 
facts which revealed that the husband had 
likewise committed adultery. This mutual 
marital misconduct brings the Third 
District ruling more properly within the 
ambit of the Supreme Court’s Williamson 
decision as has been already discussed. See 
also Langer v. Langer, 463 So.2d 429 (Fla. 
3d DCA 1984). 

Finally, childrens’ rights are only now 
beginning to emerge as a force in dissolution 
proceedings. Traditionally, custody of the 
children has been given to the mother, save 
in exceptional circumstances, and the 
father’s role has been to provide financial 
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support in return for “reasonable” visitation 
rights. Nonetheless, with the advent of 
“shared parental responsibility,” F.S. 
§61.13(Supp. 1982), the practitioner should 
remember that it is no foregone conclusion 
that the children will be parceled out like 
personal property at the caprice of their 
parents. Many courts are now actively 
seeking to provide for the “best interests” 
of the children. Even the parent adjudged 
to receive primary physical residence of the 
child must be actively concerned about the 
consequences of moving away to another 
county or state. 

In Costa v. Costa, 429 So.2d 1249 (Fla. 
4th DCA 1983), and Giachetti v. Giachetti, 
416 So.2d 27 (Fla. Sth DCA 1982), the 
resident parent of minor children was not 
allowed to move away because of failure to 
demonstrate sufficiently the best interests 
of the children and a change in circum- 
stances.5 Hopefully, these cases will not be 
interpreted to place too stringent a limita- 
tion on a resident parent who wishes to 
relocate, for example, with a new husband 
migrating for an improved job opportunity. 
It is submitted that requiring a resident 
mother to chose between her children and a 
new husband may not be in their best 
interests even if the former choice is made, 
because the resulting frustrations of the 
tethered mother will inevitably be visited 
on the children. In such situations, major 
modification in visitation rights may pro- 
vide the better answer, if the parties can 
afford the cost of long distance trans- 
portation, which they evidently could not 
in Costa. 


Conclusion 

Circa 1985, all is relatively quiet on the 
domestic front. The most recent Tronconi- 
Walter-Marcoux trilogy has cemented the 
power of a trial judge to make an equitable 
distribution, or, in other words, to fashion 
a property settlement agreement. It has 
also reaffirmed the appropriateness of 
awards of permanent periodic alimony. 
Finally, it has reiterated that a trial judge’s 
discretion is not without its limitations. 

True, it is food for thought that the 
Supreme Court has stubbornly refused to 
acknowledge its offspring for what it is — 
the doctrine of equitable distribution. 
However, observers at oral argument on 
the Tronconi trilogy detected that the court 
appears to be more comfortable in con- 
tinuing to use traditional terminology tried 
and true. Whether equitable distribution is 
officially recognized or remains a bastard is 
perhaps, as the Supreme Court noted, “an 
exercise in semantics.” The important factor 


is, it looks like a duck, it quacks like a duck 
and most significantly, it swims like one. 

The present claim is not sublime and 
there remains, as distant thunder, what 
Tronconi had in mind when it spoke of 
“cross awards.” 

Remaining also is the vast uncertainty of 
what future role “fault” is to play in 
dissolution proceedings. Ideally it should 
be eliminated, but it is submitted that a 
majority of Florida’s judiciary (including 
this author) supports the maxim that he or 
she who seeks equity must do it. As a 
consequence, marital misconduct is difficult 
to ignore when an “equitable” distribution 
is sought to be effected. Too many en- 
thusiastic practitioners would like to limit 
the definition of “equity” to a purely 
financial one — the excess of assets over 
liabilities. 

Another problem to be solved is the 
much larger question of what is to be 
included as marital assets. The present 
state-wide Matrimonial Law Commission 
considered this urgent question at great 
length. 

Finally, there is a whole new ball game 
emerging in the area of the best interests of 
children blamelessly embroiled in their 
parents’ divorces. Traditionally, the best 
interests of the parent have been paramount 
at dissolution time. However, courts are 
beginning to seek the appointment of 
guardians ad litem, and there is no guaran- 
tee that the resident parent can change 
domicile with impunity. Perhaps, the 
Supreme Court will help resolve this most 
delicate and poignant problem. BJ 


' See Letts, First came Canakaris then came its 
progeny, Fla. B. J., October 1981, at 669. 

2FLA. STAT. §61.08(1) (1983). 

3In the case of lump sum alimony, “justifica- 
tion” rather than need is the standard. See the 
Supreme Court version of Tronconi. 

4 See also Noah v. Noah, 467 So.2d 426 (Fla. 
4th DCA 1985). 

5Kuntz v. Kuntz, 464 So.2d 1349 (Fla. Ist 
DCA 1985); Anderson v. Anderson, 461 So.2d 
130 (Fla. 34 DCA 1984) and Mclntyre v. 
McIntyre, 452 So.2d 14 (Fla. Ist DCA 1984). 


Battle Him in Public 
Mine eyes forsaw the coming 
Forth of Walter’ and Marcoux? 
A trial judge can no longer short 
Change Connor's? wife anew 
And permanent support is back 
To Kuvin,* say adieu 
The Law goes marching on. 
Chorus 


Assets are, in dissolution 
Subject to a distribution 

If there’s been a contribution 
And a faithful claiming spouse. 
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No fault divorce is here to stay 
But ruefully its true 
Williamsons still teaches us 
Adultery’s taboo 

Your P.A. may be on the line 
Your army pension too 

The Law goes marching on. 
Chorus 


Lump sums are now awardable 
Canakaris® rules the courts 

To “Justify” it is the key 
(Troncon/’ now reports) 

The U.S. Davis tax event 

No longer this distorts 

The Law goes marching on. 
Chorus 


Joint parental custody 

is now the rule of thumb 

The kids today are not just pawns 
As formerly were some 
Bifurcation’s now in use 

And mediation’s done 

The Law goes marching on. 


‘Walter v. Walter, 464 So.2d 538 (Fla. 
1985). 

2 Marcoux v. Marcoux, 474 So.2d 542 (Fla. 
1985). 

3Conner v. Conner, 439 So.2d 887 (Fla. 
1983). 

4Kuvin v. Kuvin, 442 So.2d 203 (Fla. 1983). 

5 Williamson v. Williamson, 367 So.2d 1016 
(Fla. 1979). 

6Canakaris v. Canakaris, 382 So.2d 1197 
(Fla. 1980). 


7Tronconi v. Tronconi, 466 So.2d 203 (Fla. 
1985). 
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Services: 


Attorney’s Role 


by Marshall B. Kapp 


ost people need to make 

and implement a variety of 

important personal and 
financial decisions throughout their lives. 
Attorneys, through their knowledge and 
skills in legal counseling, planning and 
drafting, often play a vital role in assisting 
clients to reach and effectuate important 
life choices. 

As people become older and/or sicker, 
however, their capacity to rationally make 
and implement decisions that serve their 
own best interests may diminish. When the 
powers of self-preservation diminish suf- 
ficiently, the state’s inherent parens patriae 
power! may be invoked to authorize the 
government to intervene in an individual’s 
life to promote the ethical principle of 
benevolence: to protect the person from 
being harmed and to bestow upon the 


individual positive benefits. Thus, in the 
past decade, almost half the states have 
enacted a wide variety of programs under 
the general rubric of adult protective 
services.2 The traditional definition of this 
concept is a “system of preventive, sup- 
portive and surrogate services for the elderly 
living in the community to enable them to 
maintain independent living and avoid 
abuse and exploitation.”3 These services 
ideally consist of a coordinated assortment 
of health, housing, and social supports, 
such as homemaker, house repair, friendly 
visitors and meals. 

' A number of stimuli have inspired the 
creation of these adult protective services 
programs. Since the early 1970's, federal 
funding for these activities has been made 
available to states through the Social 
Security Act4 and the Older Americans 


Act.5 The recent trend, substantially slowed 
lately, towards “deinstitutionalization” of 
patients from large public mental hospitals 
into often unready communities has 
provided an ample source of older can- 
didates for these social programs, as has 
the general rise in the number of people 
whoare very old and at high risk for health, 
social, economic, environmental, and legal 
problems.® 

In establishing its own adult protective 
services system, the Florida Legislature 
expressed its 

recogni[tion] that, there are many persons in 
this state who, because of age or disability, are in 
need of protective services. Such services should 
allow such an individual the same rights as other 
citizens and, at the same time protect the in- 
dividual from abuse, neglect and exploitation. It 
is the intent of the Legislature to provide for the 
detection and correction of abuse, neglect and 
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exploitation and to establish a program of 
protective and supportive services for all persons 
in need of them ***Florida Statutes 415.101 
(1983). 

In the next section, the relevant Florida 
law is briefly laid out. The bulk of this 
article then focuses on the role of the 
attorney, in terms of both counseling and 
advocacy functions, in representing a client 
for whom the state is seeking to impose 
adult protective services. 


Florida Law 

The Florida adult protective services 
system (F.S. Ch. 415) is intended to protect 
“aged” and “disabled” persons. An eligible 
“aged person” is defined as “a person 
suffering from the infirmities of aging as 
manifested by organic brain damage, ad- 
vanced age, or other physical, mental, or 
emotional dysfunctioning to the extent 
that the person is impaired in his ability to 
adequately provide for his own care or 
protection” (F.S. 415.102 (3) (1983)), while 
a “disabled person means any person who 
suffers from a condition of mental re- 
tardation, epilepsy, cerebral palsy, mental 
illness, or other disability which causes the 


person to be substantially unable to protect 
himself from the abusive conduct of others” 
(F.S. 415.102 (5) (1983)). 

The “protective services” that the Florida 
Department of Health and Rehabilitative 
Services (DHRS) is supposed to provide to 
eligible persons 
means those services, the objective of which is to 
protect an aged or disabled person. Such 
protective services include, but are not limited 
to, evaluation of the need for services, arrange- 
ments for appropriate living quarters, obtaining 
financial benefits to which the person is entitled, 
or securing medical and legal services. In a 
situation in which exploitation of, prevention of 
injury to, and protection of the person and his 
property are at issue, protective services include 
seeking the appointment of a guardian for the 
person or seeking protective placement (F. S. 
415.102(10) (1983)). 

In Florida, protective services may be 
imposed on an individual in one of four 
ways. First, voluntary acceptance of the 
offered services by the client is the statu- 
torily preferred route: “Every reasonable 
effort shall be made to secure the consent 
and participation of the aged or disabled 
person in the assessment and resolution of 
his [or her] own need for protective services” 
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(F. S. 415.105 (3)(a) (1983)). 

In most, but not always all, DHRS 
districts, this fundamental policy of least 
restrictive alternative is taken very seriously 
by DHRS staff, making such staff extremely 
cautious in initiating any form of protective 
services on other than voluntarily-accepted 
basis. 

Second, protective services may -be 
ordered directly by a probate court (F. S. 
415.105 (1) (d) (1983)). Third, a judicially- 
appointed guardian may consent to the 
receipt of services on behalf of a ward (F. S. 
415.105 (2) (1983)). Finally, an abbreviated 
legal process exists for the emergency, 
temporary provision of protective services 
in life-threatening situations (F. S. 415.105 
(3) (b-d) (1983)). In the only appellate 
decision interpreting the protective services 
statute, the Florida Supreme Court rejected 
a procedural due process challenge to the 
minimal emergency process, on the grounds 
that the state’s compelling interest in pre- 
serving life outweighs the temporary loss of 
liberty suffered by the person whose life 
may be threatened (Jn re Byrne and In re 
Turner, 402 So.2d 383 (Fla. 1981), appeal 
dismissed 102 S.Ct. 1699 (1982)). 


Role of the Attorney 

There are several ways in which an 
attorney might become involved in the 
legal representation of a client who is a 
potential recipient of adult protective 
services. First, of course, the client may 
privately retain the attorney in a manner 
similar to the retention of counsel for other 
legal purposes. However, arguably “aged” 
and “disabled” persons often lack the 
financial or emotional resources to obtain 
privately retained counsel. Therefore, the 
attorney is more likely to become of record 
in this sort of case through paid or pro 
bono employment with a legal aid agency 
or by court appointment, as happened in 
the Byrne/ Turner case cited above. One 
problem with court appointment is that it 
generally will not occur until a formal 
guardianship petition has already been 
filed, thus hampering the attorney’s ability 
to attempt to work out an informal resolu- 
tion of the situation (see following dis- 
cussion). Likewise, while legal counsel may 
be part of the package of protective services 
provided to a person (F. S. 415.102 (10) 
(1983)), that counsel ordinarily will not be 
used to challenge the imposition of pro- 
tective services itself. 

Assuming that the attorney becomes 
involved in the process at an early enough 
point in time, his role may encompass a 
wide array of possible functions. Before 


| 


moving to an explication of these specific 
functions, though, a word of caution is in 
order. 

In very few other areas of legal repre- 
sentation is-the attorney likely to be con- 
fronted by difficult legal issues that are so 
inextricably intertwined with complex 
ethical and social policy questions. This 
field of professional endeavor has been 
characterized as an “ethical quicksand,” 
compelling the attorney to reconcile un- 
resolved personal values concerning in- 
dividual liberty or autonomy versus 
society’s obligations toward the helpless, 
on the one hand, with the attorney’s 
traditional role as zealous advocate for the 
wishes of the client in an adversarial system, 
on the other hand.* Fundamental concerns 
about the identity, true wishes, and best 
interests of the actual client are inescapable. 

With the foregoing discussion serving as 
background, we turn our attention now to 
the two basic functions of the attorney in 
the adult protective services context. The 
attorney must fulfill, first, the role of 
advisor, counselor, and drafter and, if 
necessary, must also act as an adversary 
doing battle on behalf of the client. 

As noted earlier, F. S. 415.105 (3) (a) 
provides for and explicitly favors the client’s 
voluntary acceptance of proferred pro- 
tective services. Hence, the initial action of 
the attorney working in the counselor role 
should be to obtain a comprehensive work- 
up of the client’s total legal, medical, 
financial, and social needs, both at that 
time and for the foreseeable future. Such 
an evaluation ideally should be conducted 
by a team of consultants from relevant 
professions who cooperate in an inter- 
disciplinary mode,? and should include a 
consideration of both the client’s own 
capacity for satisfying normal needs and 
the reasonable availability of resources in 
the community to assist the client in 
realizing such satisfaction. 

Too often, though, financial exigencies 
compel a less than comprehensive work- 
up, since most clients are without personal 
funds and the state has no viable system in 
place to pay for the frequently substantial 
costs of an appropriately complete evalu- 
ation. 

Once the total client needs picture has 
been drawn, the attorney qua advisor 
should strive to put together a compre- 
hensive package of appropriate community 
services that the client can willingly accept, 
that will best serve the client’s needs while 
maintaining the maximum degree of 
personal freedom, and that will forestall or 
eliminate the involuntary imposition of 


- work closely with physicians,'° clergy, social desired and may end or revoke the arrange- 


protective services on an unwilling client. If an attorney, a business associate, or a 
necessary, available sources of public financial advisor, authorizing that person 
funding to pay for the desired: services. (or“agent”)to sign documents and conduct 
should be sought out and proper applica- transactions on the individual’s (or 
tions filed. During this programming phase “principal’s”) behalf. The individual can 
of representation, the attorney often will delegate as much or as little power as 


workers, psychologists, and other human ment at any time. 


service professionals who share the com- The power of attorney in its traditional 
mon goal of ensuring the client’s well-being form has two major drawbacks that render 
and maximizing the quality of life. it often unsuitable as a method of providing 


Depending on the particular client situ- needed services for the elderly on a 
ation, part of the programming process voluntary basis.!! First, the person creating 
may involve the voluntary partial relinquish- _ the power must, at the time of signing, have 
ment of certain decisionmaking powers by the mental capacity to make a contract. 
the client. Several legal devices that ac- Should there be any doubt as to the 
complish the voluntary delegation of some _ individual's mental competence at that 
aspects of decisionmaking authority have __ time, the validity of the power of attorney is 
been devised as less drastically intrusive open to challenge. If the challenge is suc- 
alternatives to court-ordered plenary cessful, any transaction completed under 
guardianship, and these legal devices may _the agreement might be cancelled. 
need to be broached to the client by the Second, the standard power of attorney 
attorney. ends automatically upon the death or 

The most well-known of these devices is mental incompetency of the person who 
probably the “power of attorney.” The assigned it. Thus, an elderly person who 
ordinary power of attorney, authorized by establishes a power of attorney to help in 
F. S. Ch. 709, is, in essence, a written managing personal affairs is peremptorily 
agreement, usually with a close relative, cut off from such assistance at exactly the 
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moment when assistance is needed the 
most. 


In an effort to overcome at least this 
latter deficiency, the National Conference 
of Commissioners on Uniform State Laws 
has proposed, both on a separate, free- 
standing basis and as part of the Uniform 
Probate Code, a Durable Power of 
Attorney Model Law.!2 Florida has legis- 
latively authorized the durable power of 
attorney instrument, F. S. 709.08 (1) (1977), 
providing that a competent person may (1) 
expressly confer authority on an agent to 
act for the principal, notwithstanding the 
later incapacity of the delegating individual 
and (2) expressly specify a date, such as the 
date of the principal’s mental incapacity, 
on which the authority under the durable 
power of attorney will “spring” from the 
principal to the agent. Florida’s statute is 
unique in limiting the class of people who 
may serve as agents under a durable power 
of attorney to the principal’s family 
members, namely, “spouse, parent, child, 
whether natural or adopted, brother, sister, 
niece or nephew.” The durable power of 
attorney is nondelegable and may be 
revoked at any point before the principal’s 
death or incompetency (F. S. 709.08 (2)). 

The power of attorney, in both its regular 
and durable forms, has traditionally been 
used for purposes of managing financial 
assets, and F.S. 709.08 (3) specifically 
mentions the principal’s (referred to as the 
“donor’s”) real and personal property as 
the subject matter of the durable power of 
attorney. Recently, however, a movement 
to apply this legal device to other sorts of 


decisionmaking (such as medical, housing, 
and social services) has begun to develop 
rapidly.'3 The Florida statute and case law 
is silent on this point. There would seem to 
be no reason at common law that the power 
cannot be granted for purposes of control- 
ling health care and human services de- 
cisions following the onset of incompetence. 
Especially since the Florida statute limits 
the class of agents to close family members 
of the principal, it is likely that courts 
confronted by the issue will decide that 
difficult decisions regarding personal, as 
well as property, rights are properly in- 
cluded within the general grant of a durable 
power of attorney. The Model Health Care 
Consent Act notes, in commentary, that 
“the power to make such a designation [of a 
substitute medical decisionmaker] exists in 
jurisdictions that have statutes similar to 
the Uniform Durable Power of Attorney 
Act.”!4 

If an individual can accept or reject 
medical and other care while competent, it 
follows that the individual’s chosen agent— 
particularly where that person is a close 
relative — should have similar authority 
upon the individual’s incapacity. Certainly, 
self-determination is better served when a 
competent individual dictates who will 
make his treatment decisions, rather than 
when that decision is left to a court. This 
was the assumption of the President’s Com- 
mission for the Study of Ethical Problems 
in Medicine and Biomedical and Behavioral 
Research in its recent examination of this 
subject.'5 However, until this issue is re- 
solved in Florida, either by carefully worded 


statutory amendment'® or by judicial inter- 
pretation, specific enumeration of the 
agent’s medical and human services author- 
ity should be included in the drafting of the 
durable power of attorney document.!” 

Without question, the power of attorney 
mechanism entails a potential for serious 
abuse in some cases. This weakness is 
inherent in a voluntary procedure that was 
specifically designed to avoid the rigors 
and formality accompanying the creation 
of a guardian. For instance, F.S. Ch. 709 
(unlike the guardianship law)'* contains no 
provision for judicial oversight of the con- 
duct of one who has been appointed an 
agent under a durable power of attorney. 
Nevertheless, where an elderly client (with 
the attorney’s aid) is able to locate a 
trusted, competent, honest, and willing 
relative to act as an agent, the durable 
power of attorney seems more likely to 
enhance both the client’s well-being and 
self-determination than is full-scale, before- 
the-fact judicial intervention. 

In devising a program of voluntary pro- 
tective services for a client, other legal 
devices offering less intrusive alternatives 
to involuntary guardianship may also be 
available to the attorney. Such alternatives 
may include informal helping arrange- 
ments, appointment of substitute or repre- 
sentative payees, or creation of trusts or 


_ joint tenancies.'9 Individual circumstances 


present much room here for attorney 
ingenuity in planning and drafting, as well 
as for interprofessional collaboration in 
design and execution. 

F.S. 744.341 (1979) creates the legal 
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mechanism of voluntary guardianship, 
which may be appropriately considered in 
certain (albeit limited) cases. Section 
744.341 (1) provides that, without any 
adjudication of incompetency, the court 
(with only minimal formal process) may 
appoint a guardian of the estate of a person 
who, though mentally competent, is in- 
capable of the care, custody, and manage- 
ment of the estate by reason of age or 
physical infirmity and who has voluntarily 
petitioned for the appointment. Where this 
device is factually applicable, the attorney 
and client must weigh its pros and cons 
vis-a-vis the merits and shortcomings of the 
power or durable power of attorney. 
Devising and negotiating a program of 
voluntary protective services for an older 
client may be an extremely difficult task for 


Even when involuntary 
guardianship cannot be avoided 
the lawyer can help ensure that 

specific protective services are 
the least restrictive possible 


many attorneys. First, a thorough under- 
standing of the legal and ethical issues 
involved, and of the potential remedies 
available, is essential. Even where adequate 
knowledge is present, there is frequently an 
uneasiness among attorneys, both toward 
the issues themselves and toward the clients 
and their families with whom these issues 
should be discussed. Issues raised by the 
current or future need for basic services by 
previously independent individuals, par- 
ticularly when compounded by actual or 
anticipated serious mental dysfunction, are 
complex and rather unpleasant matters 
with which to grapple. The narrow role 
definition adopted by many attorneys con- 
fines them to dealing strictly with the 
purely legal aspects of the client’s case, and 
severely hinders adequate performance in 
addressing other aspects of the client’s total 
constellation of interrelated needs. Finally, 
many attorneys may be unaccustomed to 
and uncomfortable with the sort of intricate 
interprofessional coordination that is re- 
quired in a successful comprehensive plan 
of voluntarily accepted adult protective 
services. 

There inevitably will be times when, 


despite the attorney’s best efforts, it will be 
impossible to arrive at a voluntarily ac- 
ceptable plan, and the state will seek to 
impose protective services on an unwilling 
individual through the process of court- 
ordered involuntary guardianship.” In such 
situations, the attorney is thrust directly 
and distinctly into the role of advocate for 
the client in an adversary system. 

One mandate of this advocacy role may 
be to raise substantive and procedural 
challenges to the laws under which in- 
voluntary guardianship is sought.2! While 
not likely to succeed on their merits, such 
arguments may have the subtle and indirect, 
but salutary, effect of sensitizing the judici- 
ary to the serious shortcomings of the in- 
voluntary guardianship system.?2 

A second aspect of advocacy in this 
sphere is attempting to disprove the ap- 
plicability of the involuntary guardianship 
law to the particular facts of a client’s case, 
for example, by showing that the client is 
presently mentally competent. Adequate 
defense against a guardianship petition 
demands thorough factual investigation 
and preparation, as well as skill in pre- 
senting and/or discrediting evidence from 
physicians and other human services 
providers. 

Even where involuntary guardianship 
cannot be avoided, the attorney can play a 
vital part in ensuring that the specific 
protective services that are authorized are 
provided in a manner that is least restric- 
tive?3 of the client’s autonomy while fulfil- 
ling the state’s legitimate parens patriae 
interest. This may mean working either in 
concert with or in opposition to the Depart- 
ment of Health and Rehabilitative Services 
in designing specific program elements to 
be offered for the court’s consideration, or 
at least in objecting to DHRS plans that 
are unnecessarily intrusive. In rare ap- 
propriate circumstances (that is, where the 
client is incompetent and wholly or sub- 
stantially self-supporting by means of 
compensation from employment), it may 
be desirable for the attorney to request a 
limited guardianship as authorized by F. S. 
744.303. Aside from this section, Florida 
appears to have no statutory authority 
pertaining to limited guardianship (as op- 
posed to complete, all-or-nothing control 
over the estate and/or person), although it 
is conceivable that individual probate 
judges might entertain convincingly framed 
and factually supported requests for less 
than total guardianship. 

Finally, the attorney’s involvement often 
ends far too abruptly once the court has 
ordered an involuntary guardianship. The 
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attorney can play an important role in 
monitoring and reviewing the performance 
of the appointed guardian to make certain 
that his or her conduct is serving the 
legitimate purposes of guardianship and 
the best interests of the client/ward. The 
guardian owes certain duties to the ward, 
under both common law principles. gov- 
erning fiduciary relationships and specific 
statutory provisions,4 and the original 
court maintains continuing jurisdiction 
with the power to enforce those duties. The 
client’s attorney may be useful both in 
calling to the court's attention instances of 
suspected abuse of trust and in proposing 
acceptable options for protecting the client. 

It should be noted, at least in passing, 
that there are some forms of protective 
services that traditionally have not involved 
attorneys. The most important of these, 
particularly in Florida, is the mechanism of 
“representative payees.” Federal law has 
established (e.g., 42 U.S.C. 405(j); 20 C.F.R. 
Part 404, Subpart Q) this as a way to 
extrajudicially transfer control over certain 
periodic federal benefit payments (such as 
Social Security retirement or Veterans 
Administration disability) that are owed to 
persons whose mental capacity is ques- 
tioned. Although entailing only minimal 
legal protections for the beneficiary, the 
representative payee mechanism has not 
yet been subjected to serious constitutional 
challenge, although such an attack would 
seem inevitable. 


Conciusion 

Florida is in the forefront of a monu- 
mental demographic movement that is often 
referred to as the “graying of America.”?5 
In line with, but far ahead of, the massive 
national trend, Florida’s older popula- 
tion—already significant—continues to 
grow rapidly, both in absolute numbers 
and in percentage of the whole. Thus, the 
issues discussed in this article probably 
will occur in Florida with increasing 
frequency in the immediate future. 

The role of the attorney regarding adult 
protective services is complex and per- 
plexing. The attorney usually will be 
accorded high respect by the elderly client 
and the client’s family, and will frequently 
have intimate contact with the older person 
and the family at precisely the “teachable 
moment,” such as a real or perceived crisis 
like the filing of a petition for protective 
services, when a major life event compels 
the older individual and the family to plan 
and make serious arrangement for the 
future. Further, the attorney not uncom- 
monly is in a unique, central position to 


identify those older individuals who, either 
today do or likely will in the near future, 
meet the eligibility criteria for, and could 
significantly benefit from, the intervention 
of an adult protective services program. 
Three are few areas of legal endeavor that 
offer the attorney as stimulating an op- 
portunity to combine the functions of 
advisor, negotiator, drafter, advocate, 
helper, and friend. BJ 
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General Practice 


The Criminal Defendant Turned Civil 


Plaintiff: An Analysis of Professional 
Liability in a Curious Context 


Begin by assuming a criminal trial at 
which the showpiece of the state’s evidence 
is the defendant’s lengthy and detailed 
confession. The balance of the state’s evi- 
dence is just barely enough to lay a founda- 
tion for the admissibility of the confession. ! 
It will someday be discovered that the 
defendant confessed for two reasons. First, 
because he actually committed the crimes 
charged. Second, because the police beat 
the confession out of him. Assume further 
that his defense attorney did not move to 
suppress the confession before trial, nor 
did he object when it was offered in evidence 
at trial. Not surprisingly, the defendant is 
convicted and sentenced to a lengthy term 
in the state penitentiary.” 

The fact pattern is hypothetical only in 
the sense that the names of real-life 
defendant and defense attorney have not 
been supplied. The facts themselves may 
well be recreated in a half dozen court- 
rooms in this state today, tomorrow, or 
next week. 

Generally speaking, the defendant’s 
direct appeal will be confined to a review of 
the merits. Ineffective assistance of counsel 
will usually not be raised until the direct 
appeal process is complete and the collateral 
attack stage begins.? The defendant’s col- 
lateral attack will be first via the state 
procedure, and only then by federal habeas 
corpus.* Assume for purposes of the hypo- 
thetical fact pattern that, some seven or 
eight or more years after his original 
criminal conviction, the defendant is 
released by order of a federal habeas court. 
The basis of the habeas court’s judgment is, 
of course, ineffective assistance of counsel. 
From this moment forward, the criminal 
defendant is the potential civil plaintiff. 
Every civil plaintiff is on the lookout for 
three things: liability, damages, and a deep 
pocket. The deep pocket is readily identifi- 
able as the defense attorney’s malpractice 
insurer.6 But what must the criminal de- 
fendant turned civil plaintiff prove to 


by Mark A. Cohen and Milton Hirsch 


establish liability and how may he prove it? 
The answer to that liability question is 
examined herein in the context of the 
peculiar position occupied by criminal 
malpractice plaintiffs. 


The Criminal Malpractice Plaintiff: 
A Sui Generis or a New Class? 

One might say that lawyers have created a 
monster. It was perhaps inevitable that 
when the “conspiracy of silence” was 
broken and the floodgates of medical mal- 
practice claims were opened, it was only a 
matter of time before plaintiffs’ lawyers 
would cast their gaze on their brethren. 
And they have—in alarming numbers. 
During the period 1981-1983, 18,486 legal 
malpractice cases were filed in this country.’ 
Thus far, the overwhelming majority of 
claims have arisen out of representation in 
underlying civil cases. But what about the 
criminal defendants of this world? Is it not 
reasonable to assume that they too will be 
identified as attractive civil plaintiffs in a 
legal ecology so infused with litigation? 
One can hypothesize that criminal plaintiffs 
will surface in increasing numbers; they 
have attractive damage potential and their 
criminal attorneys usually have malpractice 
coverage.* It appears that courts have 
made these potential plaintiffs into a sui 
generis class, because liability—and more 
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specifically proximate cause has been 
placed as an obstacle by some jurists who 
have grappled with this category of plaintiff. 

The elements of a claim for legal mal- 
practice are straightforward and well- 
established. A plaintiff must prove the fact 
of the attorney s employment; his neglect of 
a reasonable duty; and that such neglect 
resulted in and was the proximate cause of 
loss to the client.? There is a suggestion in 
the case law that, where the malpractice 
was committed in a criminal setting, the 
plaintiff (i.e., former criminal defendant) 
must plead and prove his own innocence as 
an additional element of a prima facie 
case.'!0 Vance v. Robinson, 292 F.Supp. 
786 (WDNC 1968), was never decided on 
the merits, because the federal court found 
tnat it had no jurisdiction. After stating the 
facts of the case-Robinson represented 
Vance in the latter’s criminal trial, which 
resulted in a guilty verdict and a lengthy 
prison term-but before its discussion of the 
jurisdictional issue, the court inserted this 
one sentence paragraph: “Innocence of the 
Plaintiff is not alleged.”!' No citation or 
explanation appears. On very similar facts 
five years later, the United States Court of 
Appeals for the Seventh Circuit, speaking 
through Judge (now Justice) Stevens, found 
jurisdiction, but no claim for which relief 
could be granted. !? 


The Illinois courts might require an allegation 
of innocence. On the record before us we must 
assume that Plaintiff is in fact guilty of the crime 
of which he was convicted. He does not allege 
otherwise; he primarily contends that his con- 
viction might have been avoided if the Defendant 
had complied with certain tactical requests 
relating to the possible suppression of incrimin- 
ating evidence. In‘ these circumstances, it is 
questionable whether the Illinois courts would 
conclude that the Defendant's alleged profes- 
sional shortcoming proximately caused an injury 
to the Plaintiff which entitles him to damages. 
An Illinois court might well hold, as a matter of 
law, that a criminal conviction cannot support a 
malpractice claim unless the Plaintiff is, able to 
establish his actual innocence.'* 


+ 
A 
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The only citation is to a prior Illinois case, 
Olson v. North, 276 Ill. App. 457 (2d Dist. 
1934), in which the plaintiff did allege his 
innocence; thus the issue whether innocence 
is a requisite element in a criminal mal- 
practice action was not decided or 
discussed. 

As one commentator has noted,'4 in the 
context of civil malpractice, when a lawyer 
is sued for permitting an action ona debt to 
go by default, the client need only show 
that he would have prevailed had the cause 
been defended on the merits. We do not ask 
him to prove in addition that he did not 
actually owe the debt. While the analogy is 
imperfect, the question it poses remains: if 
the old-time prima facie case of negligence 
is good enough to govern the practice of 
medicine, of dentistry, even of civil law, 
why is it not good enough for criminal law? 
Why should the plaintiff be required to 
plead and prove an additional element, i.e., 
his own innocence? 

The hint of a rationale appears in the 
excerpted portion of Justice Stevens’ 
opinion. Undoubtedly, if “the defendant’s 
alleged professional shortcomings” were 
not the proximate cause of plaintiff's 


damages there can be no recovery. This 
adds no new element to the prima facie case 
for professional negligence. But in this 
context innocence and proximate cause are 
decidedly not two sides of the same coin. 
Recail our hypothetical. Uncontrovertibly, 
the defendant was guilty. Equally uncon- 
trovertibly, the defense attorney’s breach 
of professional duty was the proximate 
cause of the defendant’s damages. Asa civil 
plaintiff, the criminal defendant will be 
called upon to plead and prove the latter 
premise, and in this respect he differs not at 
all from any other negligence plaintiff. His 
innocence as a former criminal defendant 
does not matter for this purpose. 

Perhaps it was just such a notion—that 
innocence could be made not to matter-that 
so troubled the courts in Vance and Walker 
that they sought to make innocence the 
fifth wheel of the prima facie case of 
criminal malpractice. Certainly the notion 
of a felon not only getting-off totally free 
but then taking his former attorney for a 
bundle appeared at first blush a prime 
candidate to shock the judicial conscience 
and offend public policy. Public policy, 
however, is a many-headed hydra. Public 
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policy bequeathed us the Fifth Amendment. 
Public policy instructs us that it is better for 
many guilty persons to go free than for one 
innocent person to languish in prison. 
Public policy requires that the police not 
beat and brutalize the criminal suspects of 
this world, even in the name of criminal 
investigation. Public policy requires the 
criminal defense attorneys of this world not 
merely to represent their clients when 
retained to do so, but to represent even the 
“lowliest” client according to a certain 
standard of care. Public policy placed the 
“loopholes” there, for criminal defense 
attorneys to stretch for the benefit of 
criminal defendants. If the criminal defense 
attorney fails to do so, should not public 
policy provide the criminal defendant—all 
the criminal defendants with a remedy? 


Collateral Estoppel: A Weapon in the 
Criminal Plaintiffs’ Hands? 

If, as we allege, the former criminal 
defendant turned civil plaintiff need not 
prove his innocence, then he stands in the 
same shoes as any other legal malpractice 
plaintiff. An averment of his attorney’s 
employment will no doubt be admitted on 
the pleadings. The real burden will be to 
prove the attorney's neglect of a reasonable 
duty, and that the neglect was the proximate 
cause of harm.!5 In this task he is armed 
with a weapon fascinating and frightening 
in its potential. He is armed with the 
judgment of the habeas court, stating the 
very thing he hopes to prove; that his 
attorney rendered him ineffective assistance 
of counsel. What use can he make of sucha 
potent weapon? It is clear what use he will 
attempt to make of it. He will seek to make 
it the sword of res judicata. He will cite 
Justice Stevens in Walker: “Plaintiff cor- 
rectly observes that the standard of proof 
in a malpractice action might not be as 
strenuous as it is when questioning the 
constitutional adequacy of counsel.”!6 

It matters not that his habeas judgment 
may have been had in federal court. If res 
judicata applies, the law is well-settled that 
a final judgment or decree on the merits by 
a court of competent jurisdiction constitutes 
an absolute bar to a subsequent suit on the 
same cause of action and is conclusive of all 
issues which were raised or could have been 
raised in the action.'’ Litigants are pre- 
cluded from relitigating the same issues not 
only in the same forum but also in a 
different forum.'® Does res judicata apply? 

Florida law recognizes a doctrinal dis- 
tinction between res judicata and collateral 
estoppel. Whena second lawsuit is between 
the same parties and is predicated upon the 


= 


same cause of action as was a prior suit, res 
judicata applies and "puts at rest and 
entombs in eternal quiescence” every 
justiciable as well as every actually ad- 
judicated issue.'9 If, however, the second 
lawsuit is bottomed upon a different cause 
of action than that alleged in the prior case, 
the applicable doctrine is that of collateral 
estoppel, and only those matters actually 
adjudicated (as opposed to those that could 
or should have been) are foreclosed.2° Most 
modern formulations of the doctrine of res 
judicata require, in addition to identity of 
causes of action, identity of parties and 
identity of relief sought.2! Thus the 
predicate for collateral estoppel is function- 
ally a subset of the predicate for res judicata: 
the former consists of the elements of 
identity of issues and parties; the latter 
adds thereto the elements of identity of 
relief sought and, in some instances, of 
"quality or capacity.”?2 

Based on this paradigm, it is clear that 
res judicata can never apply to the hypothet- 
ical.fact pattern with which this article be- 
gins. There will never be an identity of relief 
sought as between the criminal case and the 
subsequent civil suit. The purpose of the 
habeas proceeding is to determine the peti- 
tioner’s entitlement to liberty (or at least to 
retrial), which was the relief sought. In the 
subsequent civil suit, dollar damages are 
the objective. Res judicata is inapplicable. 

Collateral estoppel, however, cannot be 
dismissed out of hand. The party seeking to 
invoke collateral estoppel has an easier row 
to hoe. He need only to establish identity of 
issues and parties. Identity of issues is a 
given. Clearly, the dispositive issue in both 
proceedings is whether the criminal defense 
attorney committed malpractice. True, the 
standard by which that malpractice is 
measured may wear a different name— 
“ineffective assistance of counsel” versus 
“negligence”—but the issue cannot be any- 
thing but the same. Indeed as Justice 
Stevens points out, if the attorney’s per- 
formance is adjudicated ineffective by the 
constitutional standard, must it not follow 
a fortiori that such performance was 
negligent? 

The attorney confronted with such a 
potent claim of collateral estoppel will seek 
refuge in the language of footnote 2 of the 
Husky opinion, that the identity of “parties 
requirement, which provides that collateral 
estoppel will lie only between parties who 
were adverse to each other in (the) prior 
action, has been consistently honored in 
Florida.”?3 The party adverse to the 
criminal defendant / habeas petitioner is not 

his former counsel (who will be his ad- 


versary in the subsequent suit for damages) 
but, nominally at least, the warden of the 
state penitentiary.24 Nor can it be argued 
that the warden and the criminal defense 
attorney are privies or proxies one for the 
other.25 But Florida’s identity of parties 
requirement may prove a Maginot line. 
Already it shows signs of cracking,” and 
the Husky footnote concedes that, “the 
doctrine (that makes identity of parties a 
requirement for collateral estoppel to apply) 
has been rejected by . . . the federal courts 
and those of several states.”?”? Courts re- 
jecting this doctrine, and permitting use.of 
collateral estoppel where one party is a 
stranger to the former judgment, have 
generally satisfied themselves first that the 
party against whom collateral estoppel was 
invoked was not thereby deprived of his 
full and fair day in court.28 Assume the 
criminal defense attorney appears at his 
former client’s habeas proceeding, vigor- 
ously contests any allegation of his own 
incompetence, gives evidence, and is none- 
theless found to have been ineffective and 
to have caused the deprivation of his 
former client’s constitutional right to 
counsel. That former client, theoretically at 


Disputes 


least, may be entitled to plead collateral 
estoppel in the subsequent civil suit. 
“Theoretically” is the operative word 
here; all this may prove a tad too much. It is 
one thing to say that where A sues Bina 
slip-and-fall case and loses on the grounds 
of his own contributory negligence, and 
where A then sues C on the same trans- 
action, that C ought to be entitled to invoke 
collateral estoppel even though he is a 
stranger to the former judgment. It is 
another thing to say that where Bsues A in 
a slip-and-fall case and wins, and where C 
then sued A, that C ought to be entitled to 
invoke collateral estoppel.?* And it is quite 
another thing to say that where B (a 
criminal defendant) sues A (a warden) and 
wins, and where B then sues C (his former 
defense attorney), that B ought to be 
entitled to invoke collateral estoppel to 
prove C’s liability. It is quite another thing 
indeed; and yet if C’s “liability” was the sole 
issue at the former proceeding, and if C 
showed up and had his day in court... . 
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statute of limitations. When does the cause 
of action accrue? In Florida, claims for 
professional malpractice (other than 
medical) must be brought within two 
years.3° A cause of action accrues when the 
last element constituting the cause of ac- 
tion occurs.?! Assuming the elements con- 
stituting the cause of action to be the 
traditional prima facie case of negligence, 
the cause accrued at the time of the criminal 
trial. Typically, however, the criminal de- 
fendant does not direct his attention to his 
negligence suit until he has exhausted the 
appellate and collateral processes.>? This 
will undoubtedly consume several years, 
taking the criminal defendant outside the 
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period within which he may become a civil 
plaintiff. Should he be required to bring his 
negligence action while his appeals are still 
pending?} If so, should that negligence ac- 
tion be stayed until the completion of those 
appeals? 

These questions will remain unaddressed 
until another day. 


Conclusion 

The criminal plaintiff is presently an 
obscure subset in the constellation of those 
seeking redress in our judicial system. He is 
an enigma whose very presence sets off a 
chain of conflicting policy considerations 
and legal tenets. At a time when profes- 
sional liability claims are reaching epidemic 
proportions, the questions raised by the 
criminal defendant’s presence are deserving 
of consideration. BJ 


'See State v. Allen, 335 So.2d 823 (Fla. 
1976); Ruiz v. State, 388 So.2d 610 (Fla. 3d 
D.C.A. 1980); McQueen v, State, 304 So.2d 501 
(Fla. 4th D.C.A. 1974). 

2 Under Florida’s contemporaneous objection 
rule, see, e.g., State v. Jones, 204 So.2d 515(Fla. 
1967), a defendant forfeits evidentiary objections 
not timely made. For purposes of this hypo- 
thetical we have not considered whether the 
receiving into evidence of the above-described 


confession may be fundamental error and there- 
fore reviewable on direct appeal even in the 
absence of timely objection, see, e.g., Clark v. 
State, 363 So.2d 331 (Fla. 1978). 

3 See FLA. R. Crim. P. 3.850. The question of 
the adequacy of representation may not be 
raised for the first time on direct appeal unless 
the facts giving rise to such a claim are apparent 
on the face of the record, or conflict of interest or 
prejudice to the defendant is shown. Whitaker v. 
State, 433 So.2d 1352 (Fla. 3d D.C.A. 1983); 
Stewart v. State, 420 So.2d 862 (Fla. 1982); see 
general discussion in Gordon v. State, 469 So.2d 
795 (Fla. 4th D.C.A. 1985), including dissent of 
Chief Judge Anstead. 

4See Preiser v. Rodriquez, 411 U.S. 475 
(1973) and 28 U.S.C. 2254, detailing the ex- 
haustion of state remedies requirement for 
federal habeas relief. 

5The hypothetical example set forth above 
may or may not be hyperbole. Certainly it is 
hoped that no practicing defense attorney would 
indulge errors and omissions so extreme as 
these. Cf. Kaus and Malle, The Misguiding 
Hand of Counsel— Reflections on Criminal 
Malpractice, 21 UCLA L., Rev. 1191, passim 
esp. at 1191 (1974) (hereinafter “Kaus”); Cohen, 
Legal Malpractice in Criminal Cases, 53 
FLA. B. J. 341. 

6In a future article, the authors hope to con- 
sider the fascinating question of what damages 
the criminal defendant turned civil plaintiff may 
claim; certainly even a defendant with a lengthy 
prior record may point to his loss of employ- 
ability, loss of family ties, and the painful 
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humiliation of an undeserved half dozen years in 
the state penitentiary in crafting a very attractive 
jury appeal against his former criminal defense 
attorney. 

7 The Newest Data on Lawyer's Malpractice 
Claims. A.B.A.J. 78, (April, 1984). In Florida, 
malpractice claims climbed from 249 in 1977 to 
567 in 1983. See Miami Herald p. 2D (June 3, 
1985). Of course, not all of these claims arose out 
of a criminal defense context. 

8 Most malpractice policies extending cover- 
age to criminal lawyers do not contain exclusions 
for ineffective assistance. But where a lawyer 
assets his own negligence to aid his former 
criminal client at the latter’s habeas hearing, 
perhaps such an exclusion would be appropriate. 
See footnote 27, infra. The attorney’s willingness 
to assert ineffective assistance raises the issue of 
whether he has thereby violated the standard 
cooperation clause of his professional liability 
policy. This issue, together with the carrier’s 
potential for seeking denial of coverage via a 
declaratory judgment action, is beyond the scope 
of this article. 

9Drawdy v. Sapp, 365 So.2d 461 (Fla. Ist 
D.C.A. 1978); Weiner v. Moreno, 271 So.2d 217 
(Fla. 3d D.C.A. 1973); Maryland Casualty 
Company v. Price, 231 F.2d 397 (CA 4, 191%). 

'‘0Vance v. Robinson, 292 F.Supp. 786 
(WDNC 1968); Walker v. Kruse, 484 F.2d 802 
(CA 7, 1973); see generally Kaus, p. 1200 et seq. 

Vance v. Robinson, 292 F. Supp., at 787 
(WDNC 1968). 

'2 Walker v. Kruse, 484 F.2d 802 (CA 7, 1973). 

13 Jd., at 804. 

'4Kaus at 1203. 

'S See n. 9, supra. 

'6 Walker v. Kruse, 484 F.2d (CA 7, 1973). 

'70’Brien v. Brickell Townhouse, Inc., 439 
So.2d 982 (Fla. 3d D.C.A. 1982); Mercer v. 
Honda Motor Company, Ltd., 551 F.Supp. 233 
(M.D. Fla. 1982); Pumo v. Pumo, 405 So.2d 224 
(Fla. 3d D.C.A., 1981), rev. den. 412 So.2d 469 
(Fla. 1982); Rhyne v. Miami-Dade Water and 
Sewer Authority, 402 So.2d 54 (Fla. 3d D.C.A. 
1981). 

18 Bennun v. Board of Governers, 413 F.Supp. 
1274, 1278 (DCNJ, 1976); Mobil Oil Corpora- 
tion v. Shevin, 354 So.2d 372 (Fla. 1977); AGB 
Oil Company v. Crystal Exploration and Pro- 
duction Company, 406 So.2d 1165 (Fla. 3d 
D.C.A. 1981); 29 U.S.C. 1738. 

'9Gordon v. Gordon, 59 So.2d 40,43 (Fla. 
1952), citing Prall v. Prall, 50 So. 867 (Fla. 1909) 
and Bagwell v. Bagwell, 14 So.2d 841 (Fla. 
1943). 

20 Jd., at 43,44. 

21 See, e.g., Rhyne v. Miami-Dade Water and 
Sewer Authority, 402 So.2d 54 (Fla. 3d D.C.A. 
1981); Seaboard Coastline Railroad Company 
v. Industrial Contracting Company, 260 So.2d 
860 (Fla. 4th D.C.A. 1972). The cases sometimes 
speak of an additional requirement of “identity 
of the quality or capacity of the person for or 
against whom the claim is made.” See, e.g. 
Hannon v. Lungu, 426 So.2d 1019, 1021 n.2 
(Fla. 3d D.C.A., 1983) and cases cited therein. 
To the extent this requirement involves such 
issues as capacity, form of business organization, 
etc., it is not germane to this article. 

22 See generally Husky Industries. Inc. v. 
Griffith, 422 So.2d 996 (Fla. Sth D.C.A. 1982). 

23 Husky Industries, Inc. v. Griffith, 422 So.2d, 
at 999 (Fla. Sth D.C.A. 1982) citing Seaboard 
Coastline Railroad Company v. Cox, 338 So.2d 
190 (Fla. 1976); Youngblood v. Taylor, 89 So.2d 


503 (Fla. 1956). 27 Husky Industries, Inc. v. Griffith, 422 So.2d 
24 See Rule 2, 28 USC fol. 2254, and appendix at 999 (Fla. Sth D.C.A. 1982); for a catalog of 
of form. cases abandoning the identity of parties require- 


25 Typically, the criminal defense attorney will ment, see 31 ALR 3d 1044, 1072 er seq. (herein- 
be required to testify at the habeas proceeding. after "ALR”). 
Query whether it is in his interest to protect his 28 See, e.g., Gleidman v. Capitol Airlines, Inc., 
good name by defending the competence of his 267 F.Supp. 298 (DC Md., 1967); see also cases 
performance at the criminal trial, orto help free cited at ALR pp. 1052-3 fns. 11-20. 
his erstwhile client by readily conceding his 2°Cf. Jeffrey, Collateral Estoppel—The 
shortcomings. The Florida Supreme Court Doctrine of Mutuality: A Dead Letter (1968) 
thought it spotted an instance of the latter cited at ALR 1049, 
approach in Johnson v. Wainwright, 463 So.2d 3%©FLA. Stat. §95.11 (3)(a). 
207 (Fla. 1985), and dropped this footnote at 31FLA. Stat. §95.031 (1). 
page 211: 32 See discussion supra at pp. | and 2. Here 
“Attached to the habeas petition isthe affidavit | again the unreasonableness of making proof of 
of one of the lawyers who represented Johnson _innocence an element of the cause of action 
on appeal. The lawyer statesthat hedid notomit appears. When would the cause of action accrue? 
the point in question for any tactical reason but When would the statute of limitations run? (NB 
simply “did not spot it.” We do not find the that at the habeas proceeding, petitioner does 
lawyer’s apparent willingness to confess in- not prove his innocence, merely his deprivation 
competence on behalf of his former client, who of effective assistance of counsel). 
faces execution, determinative or persuasive of 33Cf. Walker v. Kruse. 484 F.2d at 804, fn. | 
the question of whether appellant received the (CA 7, 1973): “courts could require Plaintiff to 
effective assistance of counsel on appeal. Even _ obtain post-conviction relief as a prerequisite to 
though a lawyer who does not raise some civil relief.” (Stevens, J.). Query whether the 
possibly arguable matter on appeal does not criminal defendant turned civil plaintiff could 
consciously bypass or forego the issue, but argue in rebuttal to the statute of limitations 
simply is not struck with its possible arguability | argument that his conviction had stripped him of 
when reviewing the record, does not meanthat __ his civil liberties and thus of his access to the 
the counsel was not functioning as legal counsel Courts. If so, the malpractice claim could not 
in a meaningful way. (citation omitted) have accrued until the habeas judgment was 
26See generally Lorf v. Indiana Insurance _ rendered, reinstating civil liberties. The statutory 
Company, 426 So.2d 1225, (Fla. 4th D.C.A. period within which a claim must be brought 
1983). would, arguably, have been tolied. 
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Trial Lawyers’ Forum 


Riding the Tiger—A Challenge to Florida’s Lawyers 


Florida Supreme Court Justice Raymond Ehrlich was the guest speaker at the Trial Lawyers Section luncheon 


by Justice Raymond Ehrlich 


I speak to you today as a fellow member 
of the Bar. but from the point of vantage of 
the Supreme Court. My views are my own 
and are not intended to represent those of 
any other members of the court. 

I choose to entitle my remarks “Riding 
the Tiger.” 

For the past several decades, our pro- 
fession has ridden the waves of social 
change to its great advantage. Consumer- 
ism, civil rights, professional accountability 
are all examples of a changing societal 
consciousness which has used the court 
system for its evolutionary nursery. The 
most fundamental changes have happened 
first in the common law, spurred by the 
advocates who have presented and repre- 
sented the cutting edge of socio-legal 
development. The attorneys who have been 
the mentors of the sweeping changes in law 
that I have witnessed in my three and one- 
half decades of practice have conferred an 
immeasurable benefit on society. I hasten 
to add, however, that society has not been 
the sole beneficiary. It may be said of those 
advocates as was said of the early Christian 
missionaries to Hawaii, “They came to do 
good—and they did right well.” 

For many years, our profession has had 
much in common with the limerick of the 
famous 
“Young lady of Niger, 
who smiled as she rode on a tiger, . . .” 

As a profession, we have long labored 
under the illusion that we were the tiger. 
But well publicized events in the past year 
or so—Reason °84 and the beatification of 
Rosemary Furman to name just two—have 
put us on notice that we are, in fact, astride 
a very untame feline. I’m sure you all 
remember the fate of the complacent and 
unwary young lady of that limerick: 
“They returned from the ride 
with the lady inside 
and the smile on the face of the tiger.” 
Ladies and gentlemen of the Bar, the 
challenge facing us today requires ingenuity, 


on June 27 at the 1985 Florida Bar Convention. With his permission, his challenge is printed here. 


hard work, and a renewed commitment to 
the ideals of our profession. We must find a 
way to make the tiger smile without 
allowing ourselves to be devoured, for I 
assure you. unless we take control of what 
are perceived, rightly or wrongly, to be the 
excesses of our profession, the tiger will 
take control of us and put an end to the trial 
practice as we know it. 

Because much of what | intend to say will 
have overtones of gloom and doom, I must 
make clear that I come not to bury The 
Florida Bar. On the other hand, neither do 
I come to praise it, paraphrasing Shake- 
speare. There is no benefit to our sitting 
together in a spirit of self-congratulatory 
camaraderie over what we are doing 
right—and I hasten to add that I do not 
imply that the problems facing us are the 
result of moral or professional misconduct 
within our ranks. What we must do now is 
look outwardly and recognize that our 
profession is perceived as causing many of 
the problems we in fact seek to correct. 


Directing Attention 
away from the Action 

The issue of medical malpractice is 
probably the most comprehensive illustra- 
tion of the situation we face. Anyone who 
followed media coverage of the Reason "84 
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constitutional amendment drive is well 
aware that the alleged medical malpractice 
crisis in Florida was presented to the public 
as a crisis caused not by doctors but by 
lawyers. The tactic is net surprising. All 
good strategists and magicians know the 
value of directing attention away from the 
action. What must give us all pause, how- 
ever, is the alacrity with which the public 
accepted that analysis of the situation. The 
public in great hordes signed a petition 
which would do nothing to improve the 
standards of medical care and decrease 
actual malpractice. Hundreds of thousands 
of citizens eagerly signed a petition to limit 
their own legal rights to be redressed for 
damages caused by medical ineptness. To 
cure medical malpractice, eviscerate the 
legal system! 

We can stand here and shake our heads 
at the illogic, the improvidence, the 
unfairness of the public attitude. Or we 
can, in the words of America’s most widely 
read newspaper columnist, “Wake up and 
smell the coffee!” 

The public speaks, one way or another, 
and we will be bound by their voices. The 
legislature has considered a system which 
would treat medical malpractice like 
workers’ compensation. In an area in which 
change has typically occurred through 
organic changes in the common law, the 
legislature is taking charge and moving 
with great boldness. Addressing a focus of 
great public concern, the legislature has 
moved to impose limitations on attorneys’ 
fees. Recognizing that perhaps the regula- 
tion of attorneys’ fees is constitutionally 
solely within the power of the Supreme 
Court, the legislature nonetheless sets forth 
limits which will be presumed reasonable 
until the Supreme Court acts to create its 
own guidelines. 

The gauntlet is down. The people have 
spoken. And while the court may not 
follow the ballot, as does the legislature, it 
has a duty to recognize societal change and 
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evolve a common law that meets society’s 
present needs. 

I do not wish to appear critical of House 
Bill 1352. [Ch. 85-175, Fla. Sess. Laws] It 
is not my intention here to pass judgment 
on the merits or demerits of the legislature’s 
actions. My only criticism of it, for purposes 
of this gathering, is that we may not have 
participated sufficiently meaningfully as a 
profession, and in saying this I confess I do 
not know all the facts. We cannot control 
change by denying it. By abdicating our 
own duty to adapt to the legal needs of the 
society we serve and from which we derive 
our livelihoods, we may find that society 
evolves dispute resolution systems which 
render the legal profession obsolete. 


The Strategy 

lam told that New Zealand has developed 
an injury compensation policy which is, in 
essence, a no-fault insurance against all 
risks to persons or property. I know abso- 
lutely nothing about the system and I 
mention it solely for illustrative purpose. 
Needless to say, such a system would have 
far-reaching impact on the practice of law 
as we know it. Assume, for a moment, that 
there was some public interest in adopting 
the plan here. We could, as a profession, do 
any number of things. 

We could ignore the proposal and hope 
it goes away. We have been accused of 
using this approach for so many years to 
what have been perceived as problem areas 
in tort litigation in general: “It’s not our 
fault. What can we do? Leave well enough 
alone.” 

We could appoint a commission to study 
it. The commission could meet several 
times a year and the plaintiffs’ bar could 
argue with the defense bar. Each side could 
present its best advocates to represent 


zealously each side’s interests and the com- 
mission could adjourn each session well 
versed on where the profession is, but with 
no idea where the profession is going. 

We could organize resistance to the plan. 
We could hire lobbyists to persuade the 
legislature to keep the status quo, to keep 
our ox ungored. We could find our own 
scapegoat to carry the blame for the 
problem. Attorneys, after all, don’t award 
damages. Juries award damages, and, as 
we are so wont to say, jurors are the 
conscience of the community. Why should 
the profession be penalized for giving the 
people their chance to pass judgment? 

Or, we could examine the plan and find 
in what way it serves society better than we 
do. What makes it attractive? Put another 
way, what makes the service our profession 
offers unattractive? Is it possible for us to 
adapt to the changing needs of our society? 
If so, how? Remember that the concept of 
workman’s compensation did not originate 
in our country. If 1 am not mistaken, it had 
its introduction into an industrialized 
society under the leadership of Bismark in 
the 19th century. At any rate, other 
countries inaugurated the system long 
before we did in this country. 

Are we ready to say that the tort system 
for medical malpractice, as we know it, 
with its traditional method of spreading the 
risk by means of insurance is simply too 
expensive for society to absorb and that an 
alternative means for ministering to mal- 
practice injuries and damages and losses 
need be found. Or stated another way, is 
the medical profession telling us that our 
health care delivery system is so inherently 
fraught with danger and resulting injury 
and loss, that our traditional tort system 
can no longer handle it within our present 
resources? Or, is our free enterprise in- 


surance industry telling us that it is no 
longer willing to spread the risk that grows 
out of medical malpractice for a fee that 
society is reasonably willing to pay? Or, are 
we being directed toward a system whereby 
the state takes up the task of providing a 
means of spreading the risks so that persons 
injured as a result of the negligence of 
health care providers can be adequately 
compensated? 

Alll can say with certainty is that society 
has a means at its disposal to bring about 
changes that none of us would voluntarily 
choose. I fear that the time is past when 
society is content to move solely with the 
changes that came out of our great common 
law process with its attendant delay. We all 
know too well the legislature is the arena 
where today’s big action is taking place, not 
in the Supreme Court building across the 
street. What was done by the proponents of 
reason 84 can be duplicated by any group 
with the resources to take advantage of the 
initiative provisions of our state constitu- 
tion. I dare say that we have not seen the 
last of the so-called citizens’ initiative in the 
areas that affect our profession. It is said 
with a certain measure of truth that with 
sufficient financial resources one can get 
the requisite number of signatures on a 
petition to put just about anything before 
the voters to amend the constitution. How 
many more Reason 84 campaigns can the 
Bar meet head onas it did last year? Do you 
have the financial or human resources to 
fight this fight year after year after year. 


The Broad Spectrum of Tort Litigation 

I have dwelt on the medical malpractice 
problem because that is front and center 
and seemingly will never go away. There is 
joint and several liability. Its significance in 
the eyes of the public is not as apparent or 
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readily discernible as medical malpractice, 
but here again the problem is not going to 
disappear of its own accord. 

While the legislature has indicated that it 
wants to see changes made in the area of 
contingent fees in medical malpractice, I 
think the problem, as it is perceived by the 
public, is much broader and that such 
changes may well have to cover the broad 
spectrum of tort litigation. A large segment 
of the Bar feels that the matter of referral 
fees is being grossly abused. Whether this 
be entirely true or not, that area should be 
revisited in conjunction with contingent 
fees. 

There was a time as a practitioner when I 
felt that the courts were solely for the 
benefit of the litigants and that the State of 
Florida’s only responsibility was to furnish 
the personnel and the facilities for trial, and 
that it was not the court’s business whether 
the parties settled, and if so, when. If I had 
an insurance company client who wanted 
to play games with the trial to see if a buck 
or two could be saved, I did not think that 
this was the court’s business. Whiie in 
theory I may have been correct, I do not 
believe that we can any longer afford the 
luxury of using the courtroom to haggle a 
settlement. Other jurisdictions have initi- 
ated systems to facilitate settlements 
between litigants before trial, with some 
measure of success. Our state is continuing 
to grow and the legislature has shown an 
unwillingness to accept fully the Supreme 
Court’s certification for additional judges, 
both at the trial court and the DCA levels. 
To alleviate crowded civil dockets we ought 
to give this expedited, serious study, and at 
the very least run a pilot program to 
determine the feasibility or suitability of 
such a system. 


Legal Malpractice 

Thus far, we have talked about areas that 
are perceived to be problems by others. 
Let’s take a look at our own esteemed 
house. Shortly after I came on the court, a 
number of invitations from bar groups 
around the state were extended to me. I 
guess folks wanted to see what I looked like 
and how I sounded. At any rate, almost 
invariably I said that lawyers were just a 
few years away from being sued, or to state 
it more euphemistically, before being held 
financially accountable to the public for 
legal malpractice. Well, to use an old 
expression from rural Georgia where I 
spent my early childhood, the chickens 
have come home to roost. Suits for legal 
malpractice are commonplace and not the 
exception, and this is with us. This alone is 
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not surprising and not overly disconcerting, 
but what may have reached crisis status is 
the fact that insurance carriers are unwilling 
to insure lawyers whose practice is prin- 
cipally trial work. I have been told by more 
than one prominent lawyer that they are 
simply going to practice “bare headed,” 
which is slang for saying that they are going 
to practice without insurance. 

As a profession, we have always sought 
to make certain that those who are in a 
position to cause harm to others are finan- 
cially responsible by means of insurance. I 
think it ill behooves us as a profession now 
to walk away from the principle we have 
espoused for others. Legal malpractice 
insurance is a necessity and the Bar must 
meet its moral obligation to the public to 
have malpractice insurance available to its 
members. I am apprehensive that the Bar 
may have been caught short by the profes- 
sional liability insurance market and that. 
we may not be proceeding with the dispatch 
that times require. Can we really urge that 
motorists be insured and that other pro- 


fessionals be insured, but make an excep- 
tion for lawyers? I think not. 

In defense of the Bar, I must say that we 
have not been totally oblivious to the 
problems facing us. The Bar has had an 
ongoing Tort Litigation Review Commis- 
sion composed of some of the finest, most 
responsible, level-headed lawyers from the 
plaintiffs’ and defense bar to study and 
recommend changes in the tort system 
where needed. There have only been one or 
two nonlawyers on this Commission. I am 
apprehensive that the work of the Com- 
mission, while it may reflect the best 
compromises that the different points of 
view within the Bar can come up with, may 
not be sufficiently responsive to the needs 
that society feels are necessary. In short, we 
may not be moving fast enough to satisfy 
the public who will inevitably turn to the 
legislature and the initiative provisions of 
the constitution and thus take it out of the 
hands of the profession. 

This is the part of my speech where I 
should stop posing questions and should 
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start giving answers. This is where I should 
cease to examine the problems and start to 
outline solutions. Here’s where I should 
stop warning you against the tiger’s teeth 
and claws and whip out the old tiger 
tamer’s whip, chair and revolver. However, 
I have no ready answer, no easy solutions, 
no tiger-taming tools. I have only absolute 
faith in you. . . in your good faith and good 
will, in your ingenuity and endeavor, in 
your ability to analyze, to weigh and to 
judge, and in your foresight—in your abili- 
ty to see what is and in your potential to 
conceive what is to be and to create what 
must come to be. I have faith in the pride 
we take in our profession and in our 
society. You are the answer, the solution. 
One thing is certain. Change is coming. We 
must determine whether we will ride astride 
the tiger—or inside the tiger. 

In concluding my remarks, let me leave 
you with a bit of philosophy from Lewis 
Grizzard: 

“Life is like a dog sled team. If you ain’t the 
lead dog, the scenery never changes.” BJ 


Justice Raymond Ehrlich was ap- 
pointed to the Florida Supreme Court 
in 1981. Before his appointment, he 
was in private practice and was a 
member of several associations in- 
cluding the Jacksonville Bar Associa- 
tion, the American College of Trial 
Lawyers, the International Academy 
of Trial Lawyers, the American 
Judicature Society and the American 
Bar Association. 

He has given permission for the 
publication of his remarks in the Trial 
Lawyers’ Forum, the monthly column 
of The Florida Bar Trial Lawyers 
Section, James E. Cobb, Jr., chairman, 
and Karen Gievers, editor. 
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Family Law 


Interspousal Tort Immunity: 


Married Women’s Identity at Law—Still an Uphill Battle 


by Elizabeth S. Baker 


During the past few years, the district 
courts of appeal have certified to the Flor- 
ida Supreme Court variations of the ques- 
tion on whether the doctrine of inters- 
pousal tort immunity should be modified 
to allow recovery for intentional torts 
between married people. With one recent 
exception, the Florida Supreme Court has 
thus far said no. As it is presently inter- 
preted in Florida, the doctrine exempts the 
tortfeasor spouse from liability for the 
damage inflicted upon the other spouse 
during the marriage, although the tortious 
conduct is still considered unlawful.! This 
doctrine is rooted in common law fictions 
concerning marriage and the loss of iden- 
tity of women during marriage. The Flor- 
ida Supreme Court has long been commit- 
ted to the proposition that one spouse 
cannot sue the other spouse in tort because, 
under the common law, they are one person. 

Until Burgess v. Burgess, 447 So.2d 220 
(Fla. 1984), the Florida Supreme Court 
clung to interspousal tort immunity as a 
philosophy that promoted family harmony 
and protected family resources, and the 
court insisted that the legislature rather 
than the judiciary be the arm of govern- 
ment to change this judge-made law to 
reflect the changing demands of public pol- 
icy. The court has based its reluctance to 
change interspousal immunity, in part, on 
the alternate available remedies of one 
spouse prosecuting the other criminally 
and of dissolution judges remedying the 
egregious acts committed by one spouse 
upon the other through alimony awards. 
Misplaced reliance on such inadequate 
alternate remedies requires more fiction 
and unsound.reasoning as an analysis of 
Burgess, West v. West, 414 So.2d 189 (Fla. 
1982), Hill v. Hill, 415 So.2d 20(Fla. 1982) 
and Snowten v. U.S.F. and G., Co., and 
Snowten, __So.2d __, 10 FLW 433 (Fla. 
1985) will demonstrate. 

Burgess v. Burgess was an interspousal 
tort action for money damages for the hus- 


band’s willful interception of the telephone 
conversations of his wife in violation of 
F.S. §934.10. The statute makes such will- 
ful interception a felony and provides for 
actual and punitive damages. 

The Burgess court held that the statute 
had drawn no distinction between married 
and unmarried persons, and the act there- 
fore constituted a legislative exception to 
interspousal tort immunity. 


To bar the victimized spouse from civil remedy 
would undermine the legislature’s purpose in 
upholding one’s constitutional right to privacy. 
In sum, the remedy afforded by Section 934.10 
should not be circumscribed by the doctrine of 
interspousal tort immunity.” 


The court said that it was following 
literal statutory. construction and obeying 
the warning in Raisen v. Raisen, 379 So.2d 
352 (Fla. 1979), cert. denied, 449 U.S. 886 
(1980) that when the legislature wants any 
legislative enactment to apply to an inter- 
spousal tort, the legislation will have to be 
“positive and unambiguous.” The court 
found the act unambiguous because the act 
permits a convicted felon to sue police 
officers for a wrongful wire tap, and it was 
inconceivable to the majority that a crimi- 
nal be given a cause of action which a wife 
was barred from using. 

In Markham v. Markham, 272 So.2d 
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813 (Fla. 1973), the court held that Ch. 934 
prohibited interspousal wire taps within 
the family home. The Burgess court streng- 
thened that prohibition by holding that 
civil damages were available to the spouse 
whose privacy had been violated. The Bur- 
gess court restated the traditional rationale 
for immunity, cited in Hill and Raisen, as 
that of preserving marital harmony. The 
Burgess court concluded that eavesdrop- 
ping, by its very nature, so undermines the 
faith and trust underpinning the institution 
of marriage that the wife should be able to 
enforce her right to privacy within the mar- 
riage. The court’s idea of privacy between 
spouses is absolutely contradictory to the 
unity doctrine. If the husband and wife 
were one person, neither could have pri- 
vacy from the other. The Burgess court 
ruled that such privacy exists within a mar- 
riage and one spouse need not seek or 
obtain a divorce in order to bring an action 
to enforce that privacy. 

But what of the spouse victimized by 
physical abuse? In recent years our society 
has begun to face the social problem of 
spouse abuse. Existing legal remedies do 
not successfully address this serious 
problem.3 

The Supreme Court of Florida articu- 
lated the fear that the ability of an injured 
spouse to sue the other spouse in tort would 
disturb domestic tranquility.‘ It is true that 
if the doctrine of interspousal tort immun- 
ity had the power to preserve domestic 
harmony, it might be worthwhile to con- 
tinue it. The doctrine, however, provides 
no such guarantee. “[W]Jhen a husband 
inflicts intentional harm upon the person 
of his wife, the peace and harmony of the 
home has been so damaged that there is no 
danger that it will be further impaired by 
the maintenance of an action for 
damages... .” 

In West v. West, 414 So.2d 189 (Fla. 
1982), the husband threw his wife across 
the floor, causing her to suffer a permanent 


| | 
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ankle injury. The couple divorced. The trial 
court held that interspousal tort immunity 
precluded the wife from bringing an action 
for damages for the intentional tort that 
had occurred before the divorce. The Flor- 
ida Supreme Court agreed and urged the 
wife to seek her remedy within the dissolu- 
tion proceedings. The court opined that 
trial court judges have the authority “to do 
equity and justice between the parties” by 
setting awards of alimony which direct 
payment of medical expenses that are not 
covered by insurance, and which compen- 
sate for any permanent impairment which 
cause disfigurement or decrease the wife’s 
earning ability. The court did not discuss 
the limiting factors of alimony with which 
an injured stranger would not have to con- 
tend. Mrs. West would have had to show 
an ability to pay on the part of Mr. West, 
and she would have had to convince the 
divorce court to depart from equitable dis- 
tribution of property by the amount that 
she was entitled to as compensation for her 
injury. 

The West court voiced a traditional 
view when it pointed to criminal prose- 
cution and dissolution of marriage pro- 


ceedings as the appropriate remedies to 
redress interspousal torts, but neither 
criminal nor dissolution courts are de- 
signed to redress a civil wrong. Advocating 
criminal prosecution of a spouse is not a 
justification for eliminating torts between 
spouses and it is a glaring contradiction to 
suggest that marriages are preserved more 
effectively when a spouse is criminally, 
rather than civilly, prosecuted. In a 
criminal case, even if the state chooses to 
prosecute, the abused spouse gets no satis- 
factory personal remedy. And the reality is 
that the state rarely prosecutes.® 

With “no fault” divorce, a dissolution is 
not an alternative to a tort action. Perhaps 
that argument had some merit when (a) 
the tortious conduct provided grounds for 
an otherwise difficult to obtain 
divorce and when (b) fault weighed heavily 
in the award of permanent alimony. 
Neither is true today.’ In Taylor v. Taylor, 
378 So.2d 1352 (Fla. 3d DCA 1980), the 
former husband appealed the provision 
for rehabilitative alimony in the final judg- 
ment of dissolution, stating that the provi- 
sion was unjustified, excessive, and based 
on punishment for his abusive behavior 


during the marriage. The court agreed 
with the husband and made it clear that 
alimony cannot be used as punishment 
nor as an alternative to a money judgment 
in a personal injury case between the 
spouses. 

The abused wife is told by West to rely 
on a trial judge to provide a remedy for 
medical expenses and permanent injuries. 
Her claims for pain and suffering, for 
other actual damages and for punitive 
damages are lost. Conversely, she is told 
by Taylor that alimony is a device to 
discharge a support obligation, not a 
means of compensating one spouse for 
tortious injuries incurred during marriage. 
According to Taylor, a trial court must 
take into account the payor’s ability to pay 
prior to making awards of medical ex- 
penses and prior to compensating for 
permanent injuries which hamper the 
recipient spouse’s earning ability. Dissolu- 
tion is not an adequate remedy to a 
personal injury action. 

The Florida Supreme Court recognized 
in Burgess that to allow wanton injuries in 
the guise of preserving marital harmony is 
irrational. Burgess is a departure from 
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Hill, where a wife sued her former husband 
for damages for the intentionally tortious 
conduct he committed during marriage, 
specifically for malicious prosecution, false 
imprisonment by involuntary commitment 
of the wife to a mental hospital, and abuse 
of process. At the time of the torts, the 
Hills were embroiled in a bitter custody 
dispute. In Hill, the Florida Supreme 
Court answered no to the certified question 
of whether the court should modify the 
doctrine of interspousal tort immunity, 
and said: 

[A] means of recovery within the traditional 
tort system can seriously affect the family unit, 
family financial resources, and could result in 
multiple inter-related court proceedings.® 

The court explained that the purpose of 
the doctrine was “not to shield the wrongful 
acts of a spouse, whether negligent or 
intentionally tortious”; the purpose 
was to preserve “family harmony.” 

The Hill court said that intentional inter- 
spousal tort claims arise in marital disputes 
which result in dissolution and which can 
adversely affect all family resources. The 
Hill trial court was charged with consider- 
ing the “physical and emotional condition 
of the spouse” in deciding the custody 
dispute. 

The court rejected the abrogation of the 
doctrine in Hill, because a separate tort 
action would not be conducive to reconci- 
liation, the tort would necessitate two 
courts to resolve the dispute, the tort would 
call into play contingent fees in derogation 
of the professional code of ethics in family 
matters, and the suit could be used as a tool 
to achieve better settlements in divorce 
proceedings. 

In the recent Snowten decision, the Flor- 
ida Supreme Court provided a resounding 
no to the question, certified by the First 
District Court, of whether interspousal 
immunity was waived to the extent of 
available liability insurance in negligent 
torts. In Snowten, the husband was seri- 
ously injured when the wife negligently 
operated the family car. The Supreme 
Court stated that the traditional reasons 
for upholding immunity, to wit: the legal 
unity of husband and wife, the avoidance 
of marital disharmony, and the avoidance 
of fraudulent and collusive claims still had 
vitality.? The court denied any intention on 
its part to recede from Raisen and reiterated: 


We expect too much of human nature if we 
believe that a husband and wife who sleep in the 
same bed, eat at the same table, and spend 
money from the same purse can be truly adver- 
sary to each other in a lawsuit when any judg- 
ment obtained by the plaintiff spouse will be 
paid by an insurance company and will ulti- 
mately benefit both spouses.'° 


Although the court has specifically elim- 
inated parental/family immunity to the 
extent of available liability insurance when 
a parent negligently injures an unemanci- 
pated minor child,''! that reasoning was 
rejected in Snowten because spouses were 
involved. The Snowten court was suspi- 
cious of collusive claims, although specula- 
tive fears of increased and unfounded lit- 
‘igation have not materialized in juris- 
dictions which follow the majority trend 
and permit interspousal torts.'? In light of 


The interspousal tort 
immunity doctrine is not 
only outdated—it is offensive. 


available evidence, one should conclude 
that court systems have the capacity to sift 
out collusive or unmeritorious claims.!3 


Conclusion 

Sixty years ago, the Supreme Court of 
North Carolina acknowledged the subju- 
gation of wives to be the origin of the unity 
doctrine, and the court declared that the 
conditions and customs of life had changed 
since the “barbarous age” in which unity 
theory might have made sense.'4 The court 
commented, “Wives are no longer chattel. 
There are half a million women voters in 
North Carolina. They do not need to beg 
for protection for their persons, their prop- 
erty, or their characters. They can com- 
mand it.”!5 While Burgess represents a par- 
tial abrogation of interspousal tort im- 
munity, the time for realistic statement on 
the status of women in Florida is long 
overdue. The interspousal tort immunity 
doctrine is not only outdated—it is offen- 
sive. Since the Supreme Court of Florida 
has recently taken such an unequivocal 
stance in favor of interspousal tort immun- 
ity, there seems to be little hope for judicial 
abrogation of the doctrine, and little hope 
that the “barbarous age” will soon end in 
Florida. 
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'Shiver v. Sessions, 80 So.2d 905, 907 (Fla. 
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children to sue their stepfather for her wrongful 
death. 
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1984). 
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The Judge’s Corner 


The Demeanor of the Witness 


by Judge David Seth Walker 


How often, in preparation for that big 
jury trial, have you coached your client and 
your witnesses, not as to what to say, but as 
to how to say it? How often have you 
suggested how he, or she, should dress or 
act in order to make the best impression on 
the jury, the trier of fact? The answer, of 
course, would be that this is normal 
preparation for every jury trial. You do it 
every time. 

Truthfully, though, how often is this 
same preparation extended to nonjury 
trials? Always? Sometimes? Hardly ever? 
Never? For most lawyers, the vast majority 
of their final hearings and final judgments 
emanate from nonjury cases in which the 
judge determines not only the law of the 
case, but the facts as well. How often, in 
these nonjury cases, is the brilliantly 
persuasive eloquence of the lawyer’s 
presentation undermined by the lack of 
believability of his client or his witnesses? 
Has it ever happened to you? 

Think about it. Haven’t there been times 
when the “weight of authority” (whatever 
that means) was on your side and you 
argued it well, only to lose the case 
anyway? In these instances, didn’t you 
either (1) question your own effectiveness; 
or (2) question the judge’s grasp of the law 
(if not his familial legitimacy)? Did you 
ever stop to consider the believability of 
your client and your witnesses? How did 
they act? How were they dressed? Were 
they frank? Were they reasonable? Could 
they remember? 

When presiding over a nonjury trial, I 
believe that a judge has a duty to keep in 
mind the dictates of General Instruction 
2.2, of the Florida Standard Jury Instruc- 
tions in Civil Cases. Likewise, however, I 
believe the lawyer must also keep in mind 
the duty of the judge, acting as the trier of 
fact, to determine witness credibility in 
nonjury cases. 

First among the criteria for determining 
the believability of a witness is the 


admonition that “. . . you may properly 
consider the demeanor of the witness while 
testifying;”. A Websterian definition of 
demeanor tells us that it is synonymous 
with conduct or bearing, and that conduct 
has to do with personal behavior while 
bearing involves features, characteristics 
and how one comports one’s self. All of 
which brings me to the point of my 
remarks. 

As opposed to the comparative dignity 
and rehearsed sureness of a jury trial, I am 
constantly amazed at some of the costumes 
(they can only be called that) and antics 
that I observe on a daily basis during 
nonjury trials, especially in domestic cases. 
The frank, intelligent, reasonable recol- 
lection of someone who has no interest in 
the outcome of the case can be totally 
undone by a black and silver T-shirt that 
reads: “If you don’t drive a Harley, you 

” Or, how about the poor 
respondent claiming total personal anni- 
hilation as a result of the dissolution 
action, who shows up wearing an orange 
and gold T-shirt which proclaims: “I’m so 
happy, I could ....” lam sure that both of 
these litigants are still concerned about my 
insensitivity regarding their case and my 
lack of appreciation for their wardrobe. 

If the foregoing examples do not press 
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home the point, consider the case of the 
“Coppertone Caper.” 

Some months ago, in preparation for a 
final hearing on a post-judgmental motion 
for modification of either child support or 
alimony, I reviewed the file and determined 
that this was going to be a tough case, a real 
close one. The file revealed no negatives 
about either party. The pleadings indicated 
some measurable equity on both sides, and 
both of the litigants were represented by 
fine, experienced lawyers. My work was 
cut out for me, or so I thought. 

When the hearing began, the petitioner 
came in dressed attractively but demurely. 
Her conduct and bearing were appro- 
priate, her demeanor perfect. Then came 
the respondent! I could almost hear Ed 
McMahon shouting, “Heeeeere’s Johnny.” 
When I saw him, in my mind I immediately 
dubbed him, “Captain Wonderful.” First 
the hair, styled, of course, with nary a 
strand out of place. Next the obligatory 
aviator glasses graced his nose, gently 
changing color in response to the light in 
my office. And the tan, that’s right, the tan! 
The man looked like a finalist in the 
George Hamilton IV Cocoa Butter Open, 
and this was February! His ultra suede 
sports coat framed an open-throated 
(down to his navel) silk shirt with Pierre 
somebody’s name on it, which itself 
highlighted the gold chain and gold Italian 
horn pendant nestled on the upper reaches 
of his chest hair, which also looked 
machine curled. He wore designer britches 
and, of course, his left wrist was graced 
with the obligatory gold Rolex with the 
onyx face. 

Enhancing the Captain’s sartorial 
splendor was his bri¢fcase, a leather 
number with a French looking “A” 
embossed on the top. A nice touch. 

In all fairness, I should add that the 
gentleman’s attorney just about died when 
he saw how his client was dressed, but by 
then it was too late. 


As we got into the hearing, the Captain’s 
lawyer brought up his client’s alleged inabil- 
ity to pay and his general lack of income 
and assets. When asked for his financial 
statement, the Captain indicated that it was 
in his brief case, which, in turn, was locked. 
In order to unlock his brief case, the gentle- 
man retrieved his key case, which turned 
out to be another leather number embossed 
with the gold letters, “280-ZX.” As you can 
imagine, the ball game was over. Coup de 
grace! Res Ipsa Loquitur! 

With these examples in mind, I tender 
the following suggestions to counsel: 
1. To the maximum extent practicable, 


prepare your client and your witnesses for a 
nonjury trial just as you would a jury trial. 

2. Give your client and your witnesses 
specific do’s and don'ts as to how to dress 
and how to act. 

3. Be aware of the personality and 
predilections of the judge before whom 
you are appearing, especially regarding 
courtroom dress and conduct. (It’s been 
suggested that some of us are stricter than 
others!) 

4. Meet with your client and your 
witnesses sufficiently prior to trial so that 
you can be sure that your suggestions have 
been followed and any obvious extreme 


can be corrected. 

5. Remember that before he, or she, gets 
to the merits of your final argument, the 
judge must believe your client and your 
witnesses. A little work will go a long way 
in enhancing that credibility. 


David Seth Walker is a Sixth Judicial 
Circuit judge in St. Petersburg. 

This column, edited by Everett Ander- 
son of Tallahassee, welcomes “wit and 
wisdom” from judges and about judges... 
Send contributions to Judicial Forum, 
The Florida Bar Journal, Tallahassee FL 
32301. 


Books 


Campbell’s List 

For the first time in 106 years, Campbell’s 
List, the oldest general referral directory, 
can be ordered through local book stores 
and legal book distributors. The approx- 
imately 2,500 names, addresses and tele- 
phone numbers of lawyers and firms have 
been selected for their ability and willing- 
ness to offer a wide variety of legal services 
to other attorneys and prospective clients 
outside their immediate geographical area. 
All are in general practice and have been 
used extensively for handling legal referrals 
and commercial collections. 

Included are more than 15,000 cities and 
towns, their counties and county seats. 
Canadian and foreign sections also includ- 
ed. 

This 320-page reference book is found in 
the offices of attorneys, state and local 
courts, libraries, American and foreign 
consulates, manufacturing and wholesale 
concerns, banks, insurance companies, 
leasing companies and a variety of other 
businesses. 

Campbell's List is published by Camp- 
bell’s List, Inc., P.O. Box 428, Maitland, 
FL 32751. 


Learning Disabled Children 

A practical guide for attorneys dealing 
with cases involving learning disabled 
children is now available from the Amer- 
ican Bar Association’s Learning Disabilities 
Project. 

The book, entitled Representing Learn- 
ing Disabled Children, is a manual designed 


to aid the lawyer representing learning 
disabled children in cases in the juvenile 
justice system, as well as in actions under 
the federal Education for All Handicapped 
Children Act of 1975. That act requires 
that all learning disabled children receive 
an appropriate education. 

The Learning Disabilities Project, funded 
by a grant from the Foundation for Chil- 
dren with Learning Disabilities, seeks to 
acquaint attorneys with the issue of learning 
disabilities, to stimulate interest in the bar 
in representing these children, and to pro- 
vide training to lawyers which will enable 
them to provide adequate representation. 

The Learning Disabilities Project is part 
of the ABA’s National Legal Resource 
Center for Child Advocacy and Protection 
in Washington, D.C. Copies of the book 
are available for $10 (plus $2 handling 
charge per order) from American Bar 


Association, Order Fulfillment 549, 750 
North Lake Shore Drive, Chicago, IL 
60611. 


Survey of White Collar Crime 

Rapidly changing developments in the 
law of white collar crime, in areas ranging 
from RICO and securities fraud to environ- 
mental crimes and antitrust violations, are 
explored in depth in the Third Annual 
Survey of White Collar Crime published in 
the winter 1985 American Criminal law 
Review (ACLR). The ACLR is the 
quarterly publication of the Section of 
Criminal Justice, and is co-published with 
Georgetown University Law Center. 

A section on procedural issues details the 
state of the law, and pitfalls of which 
practitioners need to be aware, in such 
areas as administrative summonses, the 
attorney-client privilege, parallel civil and 
criminal proceedings, and fifth amendment 
limitations on compelled production of 
evidence. 

Additional issues treated in the special 
issue include: computer crime, federal food 
and drug violations, sentencing under the 
Comprehensive Crime Control Act, 
Foreign Corrupt Practices Act, and witness 
tampering. 

The Review is sent to all members of the 
ABA Sections of Criminal Justice. Others 
may obtain copies for $7 each (order 
number 509-0100), plus $2 handling charge 
per order, from ABA Order Fulfillment, 
750 North Lake Shore Drive, Chicago, 
Illinois 60611. 8 
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Real Property, Probate &Trust Law 


Tax Planning with In-Kind Distributions from Estates 
or Trusts after the Tax Reform Act of 1984 


by Georgene M. Gore 


The Tax Reform Act of 1984! (“the Act”) 
made a number of changes in the treatment 
of in kind distributions of property from 
estates and trusts. After a brief analysis of 
the tax treatment of in kind distributions, 
this article will discuss and analyze the 
revision of the distribution rules under the 
new Act and the planning possibilities now 
available. 


Background 

Prior to the Act, when an estate or trust 
distributed property in kind the beneficiary 
in receipt of the property obtained a 
stepped-up basis equal to fair market value 
to the extent of the distributable net in- 
come? (D. N. I.) of the estate or trust.3 This 
amount was gross income to the benefi- 
ciary.4 The estate or trust received a de- 
duction for the same amount includable in 
the income of the beneficiary; however, the 
deduction could not exceed the ceiling 
measured by D.N.I.5 Many fiduciaries 
would distribute appreciated assets to 
beneficiaries from estates and trusts in lieu 
of cash to avoid the liability of taxation on 
the sale of the asset. There was no recog- 
nition of gain or loss by the entity upon 
distribution to the beneficiary due to the 
fact that the distribution was not treated as 
a sale or other disposition. Consequently, 
the property distributed to the beneficiary 
from the estate or trust passed with no 
income taxation on the value of the ap- 
preciation of the asset. 

Similarly, if property had decreased in 
value prior to distribution, the loss inherent 
in the value of the property was not rec- 
ognized by the estate or trust upon dis- 
tribution and therefore was not available to 
offset gains earned during the tax period. 
The beneficiary of the distributed property 
received a basis equal to fair market value, 
thus precluding the use of the loss at the 
beneficiary’s level upon later sale by the 
beneficiary. From a tax planning point of 
view it made more sense for the fiduciary to 


sell the asset, recognize the loss and dis- 
tribute the proceeds from the sale to the 
beneficiary. 

On creation of short term trusts, many 
grantors would fund their trusts with low 
basis assets. Rather than distribute cash to 
the beneficiary, who presumably was in a 
lower tax bracket, the fiduciary would 
distribute the low basis asset. Since the 
beneficiary received a stepped-up basis 
equal to fair market value to the extent of 
D.N.I., he could immediately sell the asset 
without incurring a gain. The trust could, 
in turn, reinvest the cash retained in new 
assets resulting in an increased basis for the 
grantor upon later termination of the trust. 


The Effect of the Act 

Section 643(d)’ of the Act eliminates 
these results and provides that when an 
estate or trust makes an in kind distribution 
toa beneficiary after June 1, 1984, generally 
no gain or loss is recognized. The bene- 
ficiary’s basis in the property distributed is 
a carryover basis of that of the estate or 
trust.’ The fiduciary uses the adjusted basis 
or fair market value, whichever is less, to 
determine its distribution deduction. 

Although §643(d) applies to in kind 
distributions, the new law does not change 
the result regarding Kenan exchanges.’ 


In Kenan, appreciated assets in a testa- 
mentary trust were transferred to a bene- 
ficiary in satisfaction of a specific pecuniary 
amount. The court held that the transfer 
resulted in taxable capital gain to the trust. 
The beneficiary was considered to have 
received the pecuniary bequest in cash and 
then used the cash to purchase the appre- 
ciated assets. Consequently, under Kenan, 
a trust may realize gain or loss if it dis- 
tributes property in kind to a beneficiary in 
satisfaction of a bequest of a specific dollar 
amount. For instance, if a trust distributes 
property in satisfaction of the beneficiary's 
right to receive a distribution of $100,000 
on obtaining a specified age, the trust 
realizes a gain equal to the excess of the 
specified dollar amount over the trust’s 
basis for the property distributed!® even 
though the trustee is authorized to dis- 
tribute trust assets rather than cash.!! 


The Election 

Section 643(d)(3) allows the fiduciary of 
the estate or trust to irrevocably elect!? to 
recognize gain or loss on the distribution of 
the asset to the beneficiary. If the election is 
made, the beneficiary’s basis in the property 
distributed becomes the estate or trust’s 
basis, increased or decreased by gain or loss 
recognized by the entity.'3 The election to 
recognize gain or loss on an in kind dis- 
tribution of property may be made for any 
distribution after June 1, 1984, and taxable 
years ending after that date. The distribu- 
tion is treated as if the property had been 
sold to the beneficiary for its fair market 
value.'* The property distributed is also 
taken into account at its fair market value 
for purposes of determining the amount of 
the trust’s distribution deduction under 
§661(a)(2) and for determining the amount 
includable in the beneficiary’s gross income 
under §662(a)(2).'5 Fair market value is 
determined at the date of the distribution. '® 

For example, property with a fair market 
value of $20,000 and a basis of $13,000 is 
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distributed by an estate or trust. The entity 
has $20,000 of D.N.I. and the fiduciary 
chooses to make the election. Prior to the 
enactment of 643(d) the beneficiary would 
have had $20,000 of ordinary income anda 
basis of $20,000 in the property distributed. 
The estate would have a deduction of 
$20,000. The gain of $7,000 reflected in the 
appreciated asset would pass free of any 
payment of tax. Under new §643, the 
distribution of appreciated property would 
result in a distribution of $13,000 of D.N.I. 
to the beneficiary. Consequently, the 
beneficiary would have gross income of 
$13,000 and a basis in the property dis- 
tributed of $13,000. The entity would have 
a deduction of $13,000 and $7,000 of 
capital gain which would be taxable to the 
estate or trust. 

The gain or loss recognized by an estate 
or trust from distributions of property in 
kind to beneficiaries will usually be capital 
since assets distributed by these entities are 
normally capital assets. Although §643(d) 
does not specifically state that the capital 
gain recognized by the estate or trust upon 
the making of the election would not be 
passed through to the beneficiaries as part 


of the entity’s D.N.I., it is safe to assume 
that the capital gain recognized is not 
treated as part of D.N.I. since D.N.I. does 
not include capital gain. 

Additionally, ordinary income may also 
result if the distributed asset is one of 
depreciable property since a disposition 
from an estate or trust is considered to bea 
disposition under §1245'7 and §1250. '* 
Sections 1245 and 1250 provide for the 
recognition of ordinary income on the 
disposition of depreciable property.!9 
Specifically, §1245 provides that gain on 
the sale of personal property is treated as 
ordinary income to the extent of depreci- 
ation taken.2° Section 1245 property also 
includes certain real property acquired 
after 1980.2! Section 1250 provides that the 
gain on the sale of real property will be 
taxed as ordinary income to the extent that 
any depreciation taken exceeds straight 
line depreciation.22 Consequently, an estate 
or trust making the election and distributing 
depreciable property to a beneficiary may 
recognize ordinary income unless such 
distribution falls within an exception 
specifically excluding the applicability of 
the recapture provisions. Section 663(a), 
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for example, falls outside of the recapture 
provisions. Section 663, excludes from the 
distribution deduction as well as from the 
beneficiary’s gross income any amount 
which, under the terms of the instrument, is 
paid or credited as a gift or bequest of 
specific property and which is paid or 
credited all at once or in not more than 
three installments.23 When the election is 
made the amount of gain recognized by the 
entity will be equal to the difference between 
the entity’s basis for the property and the 
fair market value of the property at the 
time of the distribution. The ordinary 
income recognized will be treated as part of 
D.N.I. for purposes of computing the 
beneficiary’s gross income. 

If the estate or trust makes the election 
and a loss is recognized, the tax result for 
an estate differs from that of a trust. The 
estate recognizes the loss which may be 
utilized to reduce the estate’s taxable 
income.?4 When the trust recognizes the 
loss, however, it may not be used to offset 
income. The Code disallows losses resulting 
from sales or exchanges between related 
parties?5 and §267 provides that a trustee 
and a trust beneficiary will be treated as 
related parties. Consequently, a trustee 
with loss property should sell the property, 
recognize the loss, and pass the proceeds 
through to the beneficiary or, in the al- 
ternative, distribute the property to the 
beneficiary, without making the election, 
and allow the beneficiary to recognize the 
loss on the later sale of the property. 

The new rules of §643(d) also call into 
play §644. Section 644 provides for a tax 
which is computed at the grantor’s tax rate 
and applies to gain attributable to appre- 
ciation on an asset before transfer. If the 
fair market value of property at the time of 
its initial transfer in trust exceeds the 
adjusted basis of the property immediately 
after the transfer, and a sale or exchange of 
the appreciated property occurs within two 
years after the transfer, the gain is taxed to 
the trust at the grantor’s tax rate. The gain 
for purposes of §644 is the lesser of the gain 
recognized by the trust on the sale or 
exchange of the property or the excess of 
the fair market value of the property at the 
time of its initial transfer in trust over its 
adjusted basis immediately after the trans- 
fer. 

If the fiduciary fails to make the election 
under §643(d)(3) then obviously no gain or 
loss will be recognized. However, if the 
§643(d)(3) election is made, a gain is rec- 
ognized depending on the trust basis and 
the fair market value of the property at the 
date of the transfer. If the beneficiary 
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receives the property within two years of 
the transfer, then theoretically §644 should 
apply. The result is that not only does the 
trust incur a liability for the tax on the gain 
recognized on distribution but the tax is 
determined at the grantor’s highest mar- 
ginal rate pursuant to §644. If the grantor is 
in a lower tax bracket than the trust then 
the election might be advisable. 


Holding Period 

Under the new rules of §643, it appears 
that the beneficiary can tack the estate or 
trust’s holding period for assets distributed. 
This is true whether the election is made or 
not. Even though the estate or trust is 
treated as selling the property to the ben- 
eficiary and then recognizing the gain or 
loss, the beneficiary is not treated as a 
purchaser and therefore, §1223(2) allows 
the beneficiary to tack the period the 
property was held by the estate or trust for 
purposes of characterizing the gain or loss. 


Exceptions to 643(d) 

The provisions of §643(d) do not apply 
to distributions described in §663(a)(1) 
(2)(3). Section 663(a)(1) provides that the 
payment of a gift or bequest of a specific 
sum of money or a specific property which 
is paid in three or fewer installments shall 
be excluded from the distribution rules. 
Because the property is considered to be a 
gift or bequest within the meaning of 
§102(a), it is not includable in the bene- 
ficiary’s gross income. The beneficiary 
usually takes a carry over basis under 
§1015 if the distribution is from an inter 
vivos trust. If the beneficiary receives a 
specific bequest from an estate or testa- 
mentary trust, the beneficiary’s basis is 
determined under §1014 and is the fair 
market value as of the date of the decedent’s 
death. 

Section 663(a)(2) provides that the pay- 
ment of a charitable bequest deductible 
under §642(c) is excluded from the dis- 
tribution rules and consequently excluded 
from §643(d). 

Lastly, §663(a)(3) merely states that any 
amount paid in a current taxable year may 
not be deducted if the distribution deduc- 

. tion were taken by the estate or trust in an 
earlier year. 


Making the Election 

The Code currently provides that the 
election should be taken on the income tax 
return for the entity for the taxable year in 
which the distributions are made.?6 Once 
made, however, the election may only be 
revoked with IRS consent.?” 


Until Form 1041, U.S. Fiduciary Income 
Tax Return is revised, the election should 
be made by including the gain or loss on 
Schedule D of Form 1041 and attaching a 
statement to the tax return on which the 
election is made.?8 Except as otherwise 
provided on the tax return or in the in- 
structions to the return the statement must 
include the name and address and taxpayer 
identification number of the fiduciary, an 
adequate description of the election, the 
legal authority under which the election is 
made, the period for which the election is 
made and property distributed to which the 
election is to apply the information neces- 
sary to show that the taxpayer is entitled to 
make the election, and the name and 
taxpayer identification number of the 
beneficiary.29 The election may be made on 
an asset by asset basis as long as the 
information with regard to the election is in 
accordance with applicable temporary 
regulations and revenue procedures. 


Conclusion 

While the new law eliminates the pos- 
sibility of transferring appreciated property 
from an estate or trust to a beneficiary tax 
free, it also provides planning techniques 
that were formerly not available. Section 
643(d) allows the fiduciary by making the 
election, to plan the recognition of gains 
and losses, not only at the entity’s level, but 
also at the level of the beneficiary. By 
having the ability to recognize gains or 
losses on some distributions but not on 
others, the fiduciary may take each ben- 
eficiary’s income tax status into consider- 
ation before deciding whether the election 
is to be made. Additionally, the election 
enables the fiduciary to split income be- 
tween the entity and the beneficiary de- 
pending on the tax brackets. On the other 
hand, if the beneficiary is ill or elderly, 
§643(d) permits the entity to pass through 
its basis without recognition of gain. Upon 
the later death of the beneficiary, the asset 
will automatically receive a stepped-up 
basis, allowing for total escape of income 
taxation on the value of appreciation. 
Furthermore, by passing the basis through 
to the beneficiary, the beneficiary may 
offset his own gains or losses by selling the 
asset and reporting the gain or loss on his 
own return. 

Under the new law, the transfer of low 
basis assets to a short term trust does not 
produce the same income tax saving 
opportunities previously provided under 
the old law. The ability to distribute the low 
basis assets to the beneficiary at fair market 
value is no longer possible, without realiz- 


ing the gain inherent in the property. 
However, a transfer of depreciated assets 
to the trust could result in a viable planning 
opportunity. By exercising the election 
upon distribution to the beneficiary, the 
loss would be deductible by the grantor 
under the grantor trust rules. 

It should be noted by draftsmen that the 
possibilities now available under §643(d) 
should be incorporated into instruments in 
order to provide the fiduciary with the 
flexibility necessary to make the election 
under §643(d) and to make distributions to 
beneficiaries without the need for equitable 
adjustments. 
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by Michel G. Emmanuel 


Once upon a time—when living (and 
dying) was simpler—most lawyers spent a 
part of their time engaged in the leisurely 
administration of estates. The deadlines 
were few and widely spaced, and the com- 
pensation generous. It didn’t require an 
intellectual giant to do the work. 

Like rocking on the front porch and 
other simple pleasures of yesteryear, those 
days have flown. Today’s probate practice 
abounds with decisions that must be made, 
and quickly; many of them elections with 
profound income tax and estate tax con- 
sequences. One recent article lists “30 Post- 
Death Options & Planning Opportunities,” 
all of which have an impact on income or 
estate taxes.! Under current tax laws, so 
much planning may be done after death 
that “estate administration” might more 
accurately be called “post-mortem estate 
planning.” 

The scope of this note is to explore an 
important tool for post-mortem estate 
planning—the rearrangement, after a de- 
cedent’s death, of the devolution of prop- 
erty to the beneficiaries of the decedent 
through the use of disclaimers. 


Disclaimers and How They Are Made 

A qualified disclaimer is an irrevocable 
and unqualified refusal to accept the 
ownership of an interest in property. Under 
Florida probate law, a beneficiary may 
disclaim his succession to any interest in 
property that, unless disclaimed, would 
pass to the beneficiary.2 The interest dis- 
claimed may be a present or future interest 
or the whole or a fractional share of any 
property, real or personal, legal or equit- 
able, present or future. The property dis- 
claimed may be any estate in such interest, 
or any power to appoint, consume, apply, 
or expend property.3 

To qualify under the federal estate, gift, 
and generation-skipping tax laws, a dis- 
claimer must: (1) be in writing, (2) clearly 
identify the interest being disclaimed, (3) be 


Tax Law Notes 


Post-Mortem Estate Planning—Disclaimers 


signed by the person disclaiming or his 
legal representative, and (4) be received 
within nine months after the transfer by the 
transferor of the interest, his personal 
representative or the holder of the legal title 
to the property. Additionally, the person 
disclaiming must not have accepted the 
interest or any of its benefits. As a result of 
the disclaimer, the interest must pass, 
without any direction by the person making 
the disclaimer, to the decedent’s spouse, or 
to a person other than the person making 
the disclaimer.* 

Florida law requires disclaimers to be 
signed, witnessed, and acknowledged in the 
manner provided for the conveyance of 
real property’ and to be recorded within 
nine months after the event giving rise to 
the right to disclaim, including the death of 
the decedent. When recorded, the dis- 
claimer shall be effective and irrevocable.’ 

Under federal tax law, a minor may 
disclaim an interest in property within nine 
months after his 2Ist birthday even if, 
during his minority, he received benefits 
from the property without action by him. 
However, if he retains the interest for more 
than nine months after he reaches his age of 
majority, he may not effectively disclaim.® 
In Florida, a guardian or personal repre- 
sentative may disclaim on behalf of a 
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minor, incompetent, incapacitated person, 
or deceased beneficiary. In such case, the 
court having jurisdiction must find that the 
disclaimer is: (1) in the best interests of 
those interested in the estate of the bene- 
ficiary and of those who take the benefi- 
ciary’s interest by virtue of the disclaimer, 
and (2) is not detrimental to the best 
interests of the beneficiary.? 


Tax Effects of Disclaimers 

If a beneficiary makes a qualified dis- 
claimer, the federal estate,'° gift,!' and 
generation skipping’? tax provisions apply 
with respect to the disclaimed property 
interest as though it had never been trans- 
ferred to the person making the disclaimer. 
The same rule applies if a beneficiary 
disclaims the proceeds of life insurance or 
annuity contracts.'3 For this reason, dis- 
claimers may be employed to make post- 
mortem adjustments that will alter the tax 
impact on the estate and fine-tune the 
decedent’s basic estate plan. 

The most frequent uses of qualified 
disclaimers are to: 

1. Adjust the amount of or perfect the 
estate tax marital deduction; 

2. Equalize or shift the burden of income 
taxes between beneficiaries; 

3. Make tax-free gifts of interests in 
estates and trusts; 

4. Correct will drafting errors; 

5. Correct estate plans made obsolete by 
changes in law or changes in circumstances, 

6. Accelerate, perfect or increase char- 
itable bequests; 

7. Prevent a generation-skipping transfer; 

8. Skip a generation; 

9. Permit further disclaimers by a fidu- 
ciary on behalf of a minor or incompetent. 


Disclaimer of a Power 

A power over property may be disclaimed 
by the holder of the power.'4 The Internal 
Revenue Service has ruled that a decedent's 
children may disclaim their power to invade 
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principal of a trust during the life of the 
decedent’s spouse even though they retain 
interests in the remainder. In that situation, 
the decedent’s wife was entitled to all of the 
income from the trust with no power of 
appointment over the trust property. After 
the children disclaimed their power to 
invade, the wife’s interest was classified as 
qualified terminable interest property for 
purposes of the marital deduction. '5 

The disclaimer or renunciation of a 
general power of appointment created after 
1976 is not considered a taxable release of 
the power if all of the requirements of 
Internal Revenue Code §2518 are met.'6 

It is important to note that a general 
power or a special power of appointment 
must be disclaimed by the holder within 
nine months after the creation of the power. 
Similarly, the person to whom the property 
passes by reason of the exercise or lapse of 
the power must disclaim within nine months 
after the power is exercised or is allowed to 
lapse.'? In the case of a special power of 
appointment, the holder of the power, the 
permissible appointees and takers in default 
must disclaim within nine months after the 
creation of the power.!® 


Disclaimer of Undivided Portions 

As a general rule, a disclaimer of an 
undivided portion of an interest that 
otherwise meets the qualified disclaimer 
rules of §2518 will be treated as a qualified 
disclaimer of that portion.' For purposes 
of §2518 an undivided portion is a fraction 
or percentage of each substantial right in 
the property and must be for the entire 
term of the disclaimant’s interest in the 
property. Thus, all interests in income are 
considered one interest and all interests in 
corpus are considered another interest.2° 
For example, if an income interest is 
transferred to A for life, then to B for life, 
remainder to A’s estate, A can disclaim all 
or an undivided portion in his income 
interest, his interest in corpus, or both.?! 

A disclaimer may be made as to severable 
property, provided that it clearly specifies 
the interests disclaimed.?? As an example, 
the recipient of shares of stock may disclaim 
a specific number of shares.23 Likewise, 
part of a pecuniary amount can be dis- 
claimed.”4 

Because all interests in corpus are treated 
as a single interest, the beneficiary of a trust 
who has a testamentary power of ap- 


pointment and is also a discretionary ap- 
pointee of corpus would have to disclaim 
both interests in order to make an effective 
disclaimer.25 It has been ruled that a dis- 
claimer of an income interest in, and a 
power of appointment over, specific trust 
assets is not effective where such interests 
are retained in other trust property.?¢ In a 
parallel situation, a disclaimer of the in- 
come interest and remainder interest in 
specific trust assets is not effective if the 
beneficiary retains interests in other prop- 
erty in the same trust.?7 


Acceptance of Benefits 

There can be no express or implied 
acceptance of benefits prior to disclaimer.”8 
A recent ruling held. that payment by an 
estate of the widow’s expenses was an 
acceptance of benefits and that the dis- 
claimer of all her interest in the estate was 
not effective even though the widow later 
repaid the amount of the expenses.?° Pro- 
posed regulations hold that the direction 
by a beneficiary to-sell property specifically 
bequeathed constitutes an acceptance of 
the benefits.3° 

The exercise of a power of appointment, 
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in any way or to any extent, by the holder 
of the power, will be deemed an acceptance 
of benefits so as to disqualify a disclaimer.*! 
The same result obtains if a person accepts 
consideration in return for making a 
disclaimer.32 

When a beneficiary is also a fiduciary, 
actions taken by him ina fiduciary capacity 
tu preserve or maintain the property are 
not treated as an acceptance of benefits. 
However, the fiduciary cannot retain a 
discretionary power to direct the enjoyment 
of the disclaimed interest. A disclaimant 
is not considered to have accepted property 
merely because it vests immediately in the 
disclaimant upon the death of another 
person.*4 


No Direction by Disclaimant 

To be a qualified disclaimer, property 
must pass, without any direction by the 
disclaimant, to a person other than. the 
disclaimant. By specific exception to this 
rule, a surviving spouse is allowed‘to make 
a qualified disclaimer, the result of which 
will pass property to such spouse. The 
spouse cannot, however, retain the right to 
direct the enjoyment of the disclaimed 
property in a transfer not subject to federal 
estate and gift tax. 

Consider the case of a surviving spouse 
who is the income beneficiary of marital 
and nonmarital trusts and who has a 
general power of appointment over the 
‘marital trust. The spouse can disclaim 30 
percent of her income interest and power of 
appointment in the marital trust even 
though the disclaimed interest will flow 
into the nonmarital trust. If the spouse has 
a special power of appointment over the 
nonmarital trust, as well as an income 
interest, the spouse would have to disclaim 
the special power of appointment in order 
for the disclaimer of a portion of the 
marital trust to be qualified.>5 

If, as the result of the disclaimer, the 
disclaimant has the right to receive the 
property as an heir, residuary beneficiary, 
or otherwise, the disclaimant will also have 
to disclaim his right to such distribution.*6 


Special Problems 

A troublesome conflict can arise between 
the personal representative’s election to 
have property treated as “qualified termi- 
nable interest property” (QTIP)’ and the 
surviving spouse’s disclaimer with respect 
to a qualifying income interest for life. If 
the spouse executes a qualified disclaimer 
of the income from the QTIP trust, the 
corpus of the trust is not eligible for the 
marital deduction, even though the per- 


sonal representative made the QTIP 
election.38 

Disclaimers, it should always be remem- 
bered, depend for their validity on local 
law. However, if a disclaimer is not effective 
under applicable local law to divest own- 
ership of the disclaimed property in the 
disclaimant and to vest it in another, a 
written transfer of the entire interest in the 
property by the disclaimant/ transferor to 
the person or persons who otherwise would 
have received the interest if an effective 
disclaimer had been made will nevertheless 
be treated as a qualified disclaimer if the 
transfer is made timely and the transferor 
has not accepted any of the interest or any 
of its benefits.39 

Similarly, whether a disclaimer that af- 
fects creditors of the disclaimant is a qual- 
ified disclaimer depends upon the rights of 
creditors under local law. A disclaimer will 
constitute a qualified disclaimer for tax 
purposes only if under local law the dis- 
claimed property is free from the claims of 
disclaimant’s creditors. Under Florida law 
the right to disclaim is barred if the bene- 
ficiary is insolvent at the time of the event 
giving rise to the right to disclaim.“ To the 
extent that local law permits the disclaim- 
ant’s creditors to satisfy their claims out of 
the disclaimed property, the disclaimer is 
not a qualified disclaimer.*! 


Conclusion 

A comfortable working knowledge of 
disclaimers provides the probate practi- 
tioner with a specialized tool which permits 
him, in some cases, to repair or adjust 
estate plans that have gone awry. Whether 
adjusting for changes in law, changes in 
circumstances, or an outright mistake in 
draftsmanship, (not yours, of course), it is 
gratifying to have a tool in one’s collection 
that can set things right. A disclaimer or 
multiple disclaimers can often effect a 
complete rearrangement of an estate plan 
post mortem. 

So add the disclaimer to your tool chest. 
You may never need it; but if you do, it will 
be there. 


' American College of Probate Counsel, 10 
Probate Notes 20 (1984) 

2FLA. STAT. §732.801(2)(a). 

3FLA. STAT. §732.801(1)(d); as to bank and 
money market accounts see Private Letter Ruling 
8512022. 


4Prop. Reg. §25.2518-2(b); see Private Letter 
Rulings 8515005 and 8514044. 

SFLA. STAT. §732.801(4)(a). 

SFLA. STAT. §732.801(5). 

7FLA. STAT. §732.801(4)(b). 

8 Prop. Reg. §25.2518-2(c)(1); Private Letter 
Ruling 8527087. 
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9 FLA. STAT. §732.801(2)(b); see Private Letter 
Ruling 8510023. 
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"ER.C. §2518. 

2ER.C. §2614(c). 
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'4TR.C. §2518(c)(2). 
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Private Letter Rulings 8409089 and 8402121. 
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'7Prop. Reg. §25.2518-2(c)(2). 

18 Td. 

'9IT.R.C. §2518(c); Private Letter Rulings 
8502084, 8451048, 8406014 and 8437118. 

20 Prop Reg. §25.2518-3(a)(1)(i). 

21 Id. 

22Private Letter Rulings 8439007, 8240012 
and 8113061; but see Private Letter Ruling 
8515005; see also Private Letter Ruling 8514095 
dealing with formula-based disclaimers. 

23 Prop. Reg. §25.2518-3(a){1)(ii). 

24Prop. Reg. §25.2518-3(c) 

25 Prop. Reg. §25.2518-3(a)(2). 

26 Private Letter Ruling 8332014. 

27Prop. Reg. §25.2518-3(a)(2). 

28Prop. Reg. §25.2518-2(d)(1)(i); but see 
Private Letter Ruling 8508079. 

29 Private Letter Ruling 8405003. 

Prop. Reg. §25.2518-2(d)(1)(iii), Example 
4) 


3! Prop Reg. §25.2518-2(d)(1)(i); Private Letter 
Ruling 8142008. 

32Prop. Reg. §25.2518-2(d)(1)(i); Private 
Letter Ruling 8225096. 

33Prop. Reg. §25.2518-2(d)(1)(ii); Private 
Letter Rulings 8501030, 8439008, 8435056 and 
8337071. Cf. Private Letter Ruling 8437016. 

34 Prop. Reg. §25.2518-2(d)(2). 

35Prop. Reg. §25.2518-2(e). 

3 Prop. Reg. §25.2518-2(e)(3). 

371.R.C. §2056(b)(7)(B)(v). 

38 Rev. Rul. 83-26, 1983-1 C.B. 234. 

391.R:C. §2518(c)(3). 

4 §732.801(6)(a) 

4! Prop. Reg. §25.2518-1(c)(2). 


Michel G. Emmanuel of Carlton, 
Fields, Ward, Emmanuel, Smith & 
Cutler, P.A., of Tampa, was chairman 
of the Tax Section from 1954 to 1955. 
He received his J.D. from the Univer- 
sity of Florida and his LL.M. in tax- 
ation from New York University. 

He writes this column on behalf of 
the Tax Section, Benjamin K. Phipps 
II, chairman, and Charles E. Muller, 
editor. 
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Judicial Ethics 


Opinion No. 85/7 — Canon 5C 
An inquiry stated that in 1979 (prior to 
becoming a county judge in 1985), a lawyer 
purchased a law office building and lot 
from a local attorney, giving back a 
purchase money note and mortgage, and 
that the county leased from him approxi- 
mately one-half of the building. After 
becoming county judge in 1985, the 
attorney from whom the property was 
purchased rented a portion of the building 
previously used by the judge, and he now 
uses that for his law office. Both the 
attorney and the county pay rent, and the 
judge continues to pay the attorney under 
the purchase money note and mortgage. 
He inquires if any problem is presented by 
the above arrangements, and, if so, what 
should be done to resolve the situation. 
Canon SC precludes financial dealings 
reflecting adversely on the impartiality of 
the judge or that involve the judge in 
frequent transactions with lawyers or 
persons likely to come before the court on 
which he serves. This canon provides that 
the judge should manage his investments 
and other financial interests to minimize 
the number of cases in which he is 
disqualified. Canon SC does not, however, 
require that a judge refrain from all 
investments or other remunerative activ- 
ities with attorneys, as this committee has 
held in a number of prior opinions: 
Opinion 76/20 (no impropriety in a judge 
owning real and personal property in 
partnership with an attorney); Opinion 
81/11 (judge could receive his share of rent 
from investments owned by judge and 
former members of the judge’s profes- 
sional association); Opinion 74/7 (judge’s 
receipt of law partnership dissolution 
payment, in set amount, did not require his 
recusal); Opinion 83/2 (joint venture for 
development of property with lawyer held 
okay); and Opinion 82/ 14 (joint ownership 
of land to be used for building a vacation 
cottage with lawyer did not require 
recusal). However, the committee was 
closely divided in Opinion 82/12, where 
the judge co-authored law books with an 
attorney and, with other shareholders, 
owned and operated a motel with the 
attorney. The majority held he was not 
required to recuse himself when members 
of the firm appeared before him, although 
he should when his business partner 
appeared before him. The minority view 
was that he must recuse himself in both 


instances or divest himself of the business 
interest. 

The majority of the committee, six of the 
nine members participating, vote that 
there is no impropriety in your financial 
transactions with the attorney but that, in 
view of the extent of this relationship, both 
tenant/landlord and creditor/ debtor, the 
judge should recuse himself and not sit on 
cases involving this attorney. 

Three of the members are of the view 
that it would be sufficient to disclose the 
relationship with the attorney to the 
parties and offer to recuse himself in cases 
involving that attorney. One of the mem- 
bers points out that the attorney in 
question may be the only attorney in the 
county and that this may create a hardship 
situation, calling into play Canon 5C(3), 
which requires that, as soon as a judge can 
do so “without serious financial detriment, 
he should divest himself of investments or 
other financial interest which might re- 
quire frequent disqualification.” 

All members of the committee except 
one directed their responses to business 
dealings with the attorney and did not 
address the possible conflict arising by 
ownership of property which is leased to 
the county. Although generally the same 
rules would pertain, more information is 
needed on that part of the inquiry in order 
to give a specific recommendation. 

One member of the committee points 
out that renting of space to the county may 
give the judge “a vested interest” in 
increasing the fine and forfeiture fund of 
the county, and may subject him to 
criticism as having a conflict of interest as a 
county judge. This point of the inquiry was 
not addressed by the remaining members 
of the committee. 


Opinion No. 85/9 Canons 2A, 
3A(1), 3A(4), 3A(6), 3(C)1, 4 


A judge inquires whether it would be 
proper to meet with a newly formed 
citizens group called, “Advocates for 
Victimized Children.” This group was 
apparently formed because of a sentence 
imposed by the judge in a case that is still 
pending. They wish to speak with the judge 
about matters related to the case. 

The committee members unanimously 
agree that the judge should not meet with 
this group, at least for the special purposes 
mentioned. One committee member 
believes the judge can control his commu- 
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nication with this group by dealing in 
general terms through written correspon- 
dence. Other members take a more restric- 
tive view to the extent that the judge should 
not attend any meetings of the organiza- 
tion and should exercise great care in 
responding to questions posed by them. 
The judge, of course, cannot indicate his 
personal views on the subjects about which 
this group is particularly interested. 

A review of the canons indicates the 
following pertinent provisions: Canon 
2A—a judge should conduct himself at all 
times “in a manner that promotes public 
confidence in the integrity and impartiality 
of the judiciary”; Canon 3A(1)—a judge 
“should be unswayed by partisan interests, 
public clamor, or fear of criticism”; Canon 
3A(4)—a judge should “neither initiate nor 
consider ex parte or other communications 
concerning a pending or impending pro- 
ceeding”, Canon 3A(6)—a judge should 
“abstain from public comment about a 
pending or impending proceeding in any 
court, and should require similar absten- 
tion on the part of court personnel subject 
to his direction and control.” This last 
noted subsection does not prohibit judges 
from making public statements in the 
course of their official duties or from 
explaining for public information the 
proceedings of the court. 

Canon 3(c)1 provides that a judge 
should “disqualify himself in a proceeding 
in which his impartiality might reasonably 
be questioned”; Canon 4—”subject to the 
proper performance of his judicial duties,” 
a judge may engage in certain quasi- 
judicial activities “if in doing so he does 
not cast doubt on his capacity to decide 
impartially any issue that may come before 
him.” Under Canon 4, a judge is allowed to 
write, speak, lecture, teach, etc., concern- 
ing the legal system and the administration 
of justice. 

In conclusion, the committee members 
unanimously recommend that the judge 
decline to meet with the citizens group 
called “Advocates for Victimized Chil- 
dren,” and that any communications with 
that group be texted in nonspecific terms 
so that his personal views on disposition of 
sexual battery cases not be conveyed. 


OLIVER L. GREEN, JR., Chairman 
Committee on Standards 
Conduct Governing Judges 
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Lawyer at Large 


Drug Abuser Commitment 

I do wonder what can have happened to me! 
When I used to read fairy tales, I fancied that 
kind of thing never happened, and now here I 
am in the middle of one! 

—Alice in Alice’s Adventures in Wonderland by 
Lewis Carroll 

Like Alice, if you ever get involved in 
trying to have a drug abuser committed for 
involuntary treatment pursuant to Flor- 
ida’s present Chapter 397, you are going to 
think you are in fantasy land. 

Take the case of a father who has a son 
who has been using a variety of drugs and 
who has tried to commit suicide twice. The 
drug abuser’s mother killed herself about a 
year ago with a drug overdose. The father 
wants to have his son committed to a drug 
treatment program. 

The petition seeking involuntary treat- 
ment for the drug abuser/son is to be 
accompanied by a certificate of a physician 
and a certificate of a person possessing 
training and experience in drug abuse 
treatment and rehabilitation. However, 
the drug abuser/son refuses to be exam- 
ined, so the petitioner/father must set a 
court hearing and get an order compelling 
an examination. 

Once the drug abuser/son has been 
examined and the certificates prepared, 
the physician and the person possessing 
training and experience in drug abuse 
treatment will not produce the certificates 
without the consent of the drug abuser/son 
or acourt order because the certificates are 
part of the drug abuser’s records which are 
deemed confidential pursuant to F.S. 
§397.053, and 42 U.S.C., Section 290 ee. 
The drug abuser/son refuses to give his 
consent, so the petitioner/father must set 
another hearing and get a court order 
authorizing disclosure of the certificates. 

Proper notice has been given so that the 
petition for involuntary commitment will 
also be taken up at this second hearing. At 
this hearing, the drug abuser/son notifies 


the court that he wants counsel and an 
independent examination, but cannot 
afford to pay for them. The court then 
appoints counsel and orders examinations 
by a physician and by a person possessing 
training and experience in drug abuse 
treatment, at county expense. The court 
also reschedules the hearing on the 
Petition for Involuntary Commitment to a 
later date. The court denies an oral motion 
by petitioner/father to temporarily 
commit the drug abuser/son for his own 
protection until the next hearing on the 
ground that there is no such provision in 
the statute. 

By the third hearing, the petitioner/ 
father thinks he has gone through all the 
procedural traps. He has the certificates 
and his witnesses. The drug abuser/son has 
no evidence to submit. Surely, the 
petitioner/ father will prevail on the merits 
and get help for his son. However, the drug 
abuser/son does not show up. The court 
points out that the statute provides that 
“the person whose treatment is sought 
shall be present unless the court has reason 
to believe that his presence is likely to be 
injurious to him.” The court therefore 
refuses to proceed. 

The drug abuser/son remains free. On 
his third attempt, he might succeed in 
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killing himself. The petitioner/father 
despairs and asks, “What can be done?” 
Go ask Alice. (White Rabbit by Grace 
Slick) 
—by Wm. D. Slicker 
St. Petersburg 


Your Honor! | Object to That 
Two high-powered lawyers were arguing 
before U.S. District Judge Jose A. Gonzalez 
Friday for the umpteenth time over whether 
a convicted murderer should be put to 
death. Wallace E. Allbritton of the U.S. 
attorney’s office said he had grown tired of 
the continual court hearings. “This trial,” 
he said, “has been beaten to death.” Defense 
attorney Roy Black stood up. “Your 
honor,” Black said, “I object to that 

metaphor.” 

Miami Herald 
Broward Edition 5/4/81 
(Submitted by Charles Brodski) 


Three Little Words 


“Three little words,” you’ve heard them 
said 

In popular songs and poems you've read. 
They’re words of love we’re glad to hear; 
They thrill the heart and please the ear. 

But three little words I think are better 

Are usually seen in a client’s letter. 

They’re plain, distinct, and brief, by heck. 
They’re simply these: enclosed find check! 


— Edward Siegel 
Jacksonville 


Lawyer at Large captures the lighter side of 
the law. Column editor Joseph A. Eustace, 
Jr., invites contributions from Bar mem- 
bers who have anecdotes, jokes, vignettes 
or quotes from court decisions or trials. 
Submit them to Eustace at 1802 N. 
Morgan St., Tampa, FL 33602. 


— 


Extra copies 
now available 


The new 1985 annual directory issue of 
The Florida Bar Journal 


Every law office needs a few extra copies of this useful directory. Order one today 
for your secretary, library, and one to use at home. 


Extra copies for Florida Bar members and local, state and county government 
offices may be purchased at half the commercial rate or only $10 plus sales tax. If 
tax exempt, orders should note the tax exemption number. 


Fill out and return the form below. Orders accompanied by full payment will be 
filled promptly; others may take longer. 


To: The Florida Bar Journal 
Tallahassee, FL 32301-8226 


Please send me ____ copies of the annual directory issue. 
My check for ___ is enclosed. 


Name Attorney Number 
Street Address 
City State Zip 
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here is no unknown. 


Prince Henry, 1394-1460 


There is only the not-yet tried. 


When Prince Henry arrived at Europe’s Land’s End 
in Portugal at the beginning of the Fifteenth Century, 
he looked out over the great grey unknown of the 
Atlantic and saw only opportunity. Where no one 
had dared to go, he began to explore. 

Gathering around him the known world’s expert 
seamen, cartographers and instrument makers, 
Prince Henry established the first modern school 
of exploration. He sent his men out with only one 
stipulation: be accurate, skillful, and above all, 


resourceful. They returned with a fortune in gold and 
knowledge that established the Portuguese empire. 

Like Prince Henry, IVT believes in a venturesome 
course. Today, ours is a new and often unknown 
world of real estate and title insurance—crowded 
with unheard-of ideas in commercial and residential 
packaging, in unexplored methods of financing. 

To IVT and its skilled professionals, these 
unknowns represent opportunity—opportunity to 
broaden and deepen our services to our clients. 


Industrial Valley Title Insurance Company 
National Headquarters - 1700 Market Street + Philadelphia, PA 19103 + (215) 988-1881 
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NOW CORPEX GIVES YOU 
EVEN MORE REASONS PURCHASE 
THE FINEST CORPORATE KITS 


THE FIRST REASON IS SPEED OF DELIVERY. By joining 
forces with DHL World Wide Express, the largest courier in 
the world, we're able to offer you overnight delivery of our cor- 
porate kits to any place in the continental U.S., Alaska and ~ 
Hawaii (our prices include delivery).t That's the kind of speed 
and efficiency that makes your business run better—and 
makes us the country’s leading source for corporate kits. 


THE SECOND REASON IS QUALITY. For over fifty years, 
Corpex has been providing America’s legal and financial 
communities with the finest, most comprehensive kits 
available* 


OUR NEWEST REASON IS A BONUS- our exciting new 
Corpex Premium Incentive Program. Every time you 
order corporate outfits from us, you receive 


coupons that can be redeemed for ter- 
rific gifts. (We call them Cor-Perks.) 
There's a whole catalog of fine 

gifts to choose from—televisions, 
cordless telephones, golf bags, lug- 
gage, watches, cameras, dozens more 
—all absolutely free for the coupons 

you accumulate. It’s our way of 

thanking you for your business—and of 
proving our commitment to offer you 
more in every way. You'll receive our Cor- 
Perks Gift Catalog with your next order. 
Or you can call our toll-free number right 
now to find out what fabulous gifts we've 
got waiting for you. 

Corpex. We've always had presence. Now 
we have presents, too. 


tSome remote locations might require an additional day. 


*Every Corpex Corporate Kit comes in a 
matching slipcase complete with: 
* Corporate Seal in a foldaway pocket 
* 20 custom printed stock certificates 
* Stock Transfer Ledger 
*50 blank sheets for minutes or time-saving 
printed minutes and by-laws 
* Special forms section with complete review 
of latest IRS requirements for Sub-Chapter S 
election, medical and dental reimburse- 
ment plans, Section 1244 forms, 
IRS SS4 form, annual meeting forms. 
 °Standard outfit—$47.50; with 
printed minutes and by-laws, 
$49.75. (Includes delivery in 
Continental U.S., Alaska, 
Hawaii.) 


Corpex Banknote Company, Inc., 80 Canal Street, New York, NY 10013 


1-800-221-8181 


(In NY: 1-800-522-7299; 212-925-2400) 
® 
Neve best thing to taking it there yoursell 
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INVESTIGATIONS 21-50 
CRIMINAL PROCEEDINGS 51-80 


INJUNCTION PROCEEDINGS 81-13% 


Generally 1-20 
Abuse of discretion, review 136 
Admissibility of evidence 
Criminal preceedings 56 
Injunction proceedings 119 
Affidavits, future wrongs 95 
Allowance of injunctions 
Discontinuance of practices as pre- 
cluding injunctions 91 
Future wrong 96 
Allowance of preliminary or temporary 
injunctions 99 
Amendment of complaint for relief 112 
Attorney General’s powers and duties 53 
Books and records 30 


Burden of proof 118 

Civil actions against Commission 31 
Civil and criminal distinctions 2 
Complaint for relief 


Time of violation as controlling 
Criminal proceedings 51-80 
Default judgment 130 
Defenses 114 
Disallowance of injunctions 
Discontinuance of practices as pre- 
cluding injunctions 92 
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